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Landscape 

The land to the north of the application site, known as Nant Llancarfan, is designated as a Special 

Landscape Area (SLA) in the adopted Vale of Glamorgan Local Development Plan. In addition to this, 

a number of designated heritage sites are within a 1km radius of the application site. These include 

nine Grade II listed buildings and structures, three Grade II* listed buildings, two Conservation Areas 

and a number of non-designated heritage assets identified in the Vale of Glamorgan Council’s County 

Treasures List. There are also several Scheduled Ancient Monuments (SAMs) within the 1km radius. 

An independent review of the Landscape Visual Assessment (LVA) has discovered inconsistencies, 

omissions and inaccuracies within the report that do not provide a clear assessment or mitigation 

measures for the proposed development, together with failing to provide information that the executive 

summary claims that the LVA will provide.  

The methodology that was used to undertake fieldwork does not appear to follow usual practice. 

Despite the fieldwork being carried out in early summer 2019 when there were leaves on the trees, 

and so visual screening at its greatest, it seems unusual that only professional judgement has been 

used to anticipate the likely visibility in winter. Without direct evidence, it is therefore not possible to 

robustly assess the existing baseline during winter, that is, the worst-case scenario. 

There are several conflicting assessments between the effects on various landscape elements, visual 

receptors and representative viewpoints. From the LVA, it is clear that a detailed analysis of the effects 

has not been undertaken, but rather the report provides an assessment of the existing landscape only. 

Moreover, there are several omissions from the report, most notably, some viewpoints from around 

the site have not been accounted for, including The Old Rectory which, due to the surrounding 

topography, is considered highly sensitive in terms of potential landscape and visual impacts. As the 

central, focal point of the proposed extension to Porthkerry Country Park, it is inconceivable that 

landscape and visual impacts at this location have not been thoroughly assessed.  

Along with omissions and inconsistencies within the report, there are also inaccuracies of the 

assessments provided. Within the LVA, the Assessment of Landscape Character refers only to the 

Rhoose Hinterland Visual and Sensory Aspect Area. There is no mention of the further four Areas that 

fall within the visual envelope of the Proposed Development.  Moreover, the Landscape Designations 

in and around the site are also incorrectly reported within the assessment.  

Furthermore, the LVA states that the description of the proposed development as being seen “against 

a background of built development on the skyline” which is wholly inaccurate as the majority of the 

application site bounds open countryside. On this basis, concluding statements are at odds with the 

information provided as comments and assessments for each of the predicted effects of the proposed 

development. Therefore the report has been unable to provide a comprehensive assessment of the 

wider impact of development on local landscape character.  

Consequently, it is considered that the LVA is not sufficiently robust to accurately inform the likely 

effects of the proposals on landscape and visual receptors. 
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Ecology 

In terms of ecology, it is considered that the submitted ecological appraisal is lacking in detail, 

particularly in relation to survey information of protected species, such as bats and badgers. Reporting 

of species is limited to records from the previous five years, thereby disregarding historical data, while 

bat records in particular are notably insufficient to reach any firm conclusions. 

Hawkeswood Ecology carried out initial transect surveys at The Old Rectory Site on 4th July 2019. In 

addition, static recording devices had been placed on boundary features of The Old Rectory from 1st 

to 4th July 2019. Currently, only an initial assessment of findings has been produced and further 

analysis is required to complete the data set. However, initial information shows that species of bats 

recorded were: 

 Common pipistrelle;

 Soprano pipistrelle;

 Noctule;

 Brown long-eared;

 Myotis species (initial analysis suggests Daubenton’s and whiskered);

 Serotine; and

 Lesser horseshoe.

Further analysis of data recorded is ongoing and will be provided at a later date. Initial findings, 

however, show that key activity was near the wooded area at the northern boundary of the fields and 

along the site boundaries and along Whitelands and Bullhouse Brooks. Additionally, slow worms have 

been observed on-site while eels have been discovered within the brooks, which could be significantly 

impacted by any changes to the water quality of runoff from the development. 

This is therefore highly suggestive of a wider presence of protected biodiversity within both the area 

immediately adjacent to the proposed development, as well as the application itself. Consequently, it 

is considered that further information and detail is required in order to make an informed conclusion 

regarding the likely impacts of the proposed development upon protected species and wider ecological 

assets. 

Flood Risk and Drainage 

Whilst it is appreciated that the proposal is outline at present, there is still a necessity to provide further 

detail and information in order for the scheme to be wholly compliant with the Sustainable Drainage 

Systems Standards For Wales.  

In terms of compliance with the SuDS Standards, there is a requirement for calculations to be provided 

to determine the sizing of each of the proposed rainwater harvesting tanks, together with the re-

assessment of the sizing of the attenuation basin. It is also necessary to provide the sizing of the 

permeable parking bays required to ensure that the first 5mm of rainfall events is ‘intercepted’. It is 

considered critical that these further calculations are undertaken as the design of the scheme 

progresses.  

It is also noted the hydraulic calculations relevant to the attenuation basins are not commensurate with 

the guidance contained within Standard S2, as it does not entirely satisfy the criteria to protect the 
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will have some of the features found on an ancient tree, but won't have the great age”. 

Ancient trees are defined as being in the “… third and final stage of its life” and 

characterised by exceptionally large girth, retreating and stag-headed crowns and 

cavities and decaying wood. My records in the Inventory are subject to verification by an 

expert verifier and are not at present available for public view.

     e  Potential threats  

You have raised concerns about two potential threats to these trees arising from 

proposed development on adjacent upslope land.

1. Proposed foul water sewer installation.  A new sewer is proposed across your land

and passing close to several of these old trees, including the two I have recorded on

the Ancient Tree Inventory.  Such excavation and installation work, will be within the

root zone of these trees and is likely therefore to have a serious detrimental effect.

Associated construction traffic also creates the risk of direct damage to the trees

and of permanent soil compaction. Advice on caring for old trees 1 stresses the

importance of complete protection of the root zone and soil surface from disruption

and compaction. A Root Protection Area of 15 times the stem diameter at breast

height or 5 metres beyond the edge of the trees canopy is ideal, and

recommendations for RPAs are given in British Standard 5837:2012.

2. The second threat arises from additional surface water drainage carried by the

existing streams that might arise from a reduction of permeability of land brought

under buildings and hard surfacing and other changes in site hydrology caused by

the proposed development.  Several of the old oaks, including the largest one

recorded, are positioned directly on the banks of the streams. Any increase in flow

volumes and especially peak flow volumes and any increase in the frequency and

level of flash flooding events could directly undermine these trees and lead to

collapse.

The recently introduced Sustainable Urban Drainage Scheme (SUDS) regulation is that 

this should not be permitted to happen. The intention of these regulations is “to reduce 
the potential impact of new and existing developments with respect to surface water 
drainage discharges.”

Your collection of old trees are I think a resource of significant cultural and biodiversity 

value, and should be conserved as a valuable legacy for future generations.  

Yours sincerely 

Jerry Langford CEnv 

Public Affairs Manager 

1 D Lonsdale D. (Ed) (2013)  “Ancient and other veteran Trees: further guidance on Management.  The 
Tree Council. London 212 pp 
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MAC55 (Matters Arising Change) would update Policy MG10 to clarify the key elements of the 

Masterplan, thereby embedding such requirements within the statutory development plan1.” The 

Inspector also added that the delivery of the site will be guided by the Masterplan, which “…would 

determine the phasing for the allocation2.”   

Supporting text to Policy MG10 of the LDP itself also adds that “The phasing of such development 

will be critical and, accordingly, the Masterplan will be required to consider phasing for the entire 

allocation” (our emphasis). The draft SPG states that “Due to the scale of the site, the phasing of the 

development is important to ensure that there is adequate infrastructure to support the proposal,” 

and that “The Council will require an appropriate phasing strategy to be submitted to support future 

applications.”  

Consequently, despite the clear and unambiguous requirements of the LDP as confirmed by the 

Examination Inspector, the draft SPG fails to actually address the issue of phasing and instead, 

inappropriately abdicates this responsibility to the planning application process. This is especially 

important given the landscape sensitivity of the site and surrounding area and is clearly insufficient in 

terms of the provisions of adopted LDP Policy MG10, providing no additional guidance in respect of 

the phasing of development at the Enterprise Zone. 

It is therefore considered that the SPG should be revised in order to clearly set out the phasing 

requirements for the wider Enterprise Zone, which should take into account the relationship of the 

surrounding environment with existing development. In this regard, it is felt that land to the north-

west of Port Road should be developed first as this would result in a more logical form of 

development bounded by existing airport, Port Road, Tredogan Road and the A4226. 

Sustainable Transport 

In terms of sustainable transport, it is noted that, notwithstanding the indicative nature of the route, 

the draft SPG and Illustrative Masterplan at Appendix 10 shows the location of a ‘potential rail link’ to 

the airport. Although supporting text to Policy MG10 of the adopted LDP makes reference to the 

‘consideration of a potential rail link’, the requirement for such a link was specifically removed from 

the policy text itself during the Examination of the LDP.  

As SPG, the document is required to accord with the adopted Development Plan. Indeed, the draft 

SPG itself states that “No dedicated route has been identified or safeguarded in the LDP or the 

Masterplan for the provision of such a link because there is no certainty of delivery at this time…3” 

Although the SPG adds that it remains a ‘key aim’ for the airport and Enterprise Zone, it should be 

noted that the extant planning application for the land south of Port Road also does not safeguard 

any potential routes. 

As set out during previous representations to the Examination of the LDP, the provision of the so-

called ‘rail spur’ would require significant earthworks in order to ‘cut and fill’ a potential route due to 

the topography of the land. This, in combination with the direct provision of new rail infrastructure 

1 Examination Inspector’s Report, Paragraph 8.7 
2 Examination Inspector’s Report, Paragraph 8.9 
3 Draft Cardiff Airport and Gateway Development Zone SPG, Paragraph 6.1.30 
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would represent enormous financial costs, as well as ‘hidden’ carbon costs from the production of 

heavy-duty steel and concrete sleepers.  

There is also likely to be a considerable loss of trees from the existing areas of woodland 

surrounding The Old Rectory, all of which are designated as areas of Ancient Woodland and Sites of 

Importance for Nature Conservation (SINCs), thereby impacting on existing, protected species, as 

well as removing existing ‘carbon sinks’. In this regard, an acre of trees will sequester around 2.6 

tonnes of carbon dioxide, equivalent to twice the carbon emitted by an average family car annually. 

There would therefore almost certainly be a significant, adverse impact on the ecology of the area 

encompassing the proposed Porthkerry Park extension, as well as the wider environment. This 

would inherently conflict with the Welsh Government’s declaration of a ‘climate emergency’ on 26th 

April 2019. 

Passenger numbers for Cardiff Airport from June 2018-2019 stood at 1,632,689, which equates to, 

on average, 4,473 passengers per day. Assuming a 12% modal split of passengers arriving at, and 

departing from, the airport, by train (based on the modal split of passengers using rail at Newcastle 

Airport in 20174, one of the most accessible airports in the UK in terms of rail connectivity), then it 

can be expected that around 527 passengers will utilise a rail connection each day. Assuming 

between three and four trains per hour running for 17 hours a day, there will be a total of around 

102-136 train journeys daily. This equates to around four to five passengers per train.

Moreover, rail users can already access the airport via Rhoose-Cardiff International Airport rail 

station, which is connected by a direct shuttle to the airport’s terminal just 1.5km to the north-east. 

This also has the benefit of providing rail access from Swansea and to the west, as well as Cardiff 

and to the east, while the potential rail link would only allow access from an easterly direction, where 

the airport’s catchment strongly conflicts with that of Bristol Airport.  

On this basis, is considered that a ‘cost-to-benefit’ analysis of a potential rail link does not stand up 

to either fiscal or environmental scrutiny and should therefore be abandoned. It is also important to 

note that there was significant public opposition to the ‘rail spur’ when initially proposed as part of the 

LDP. This opposition was acknowledged by the removal of the spur from the LDP before it finally 

being adopted. 

Publication of draft SPG 

It should be noted that the Planning Statement submitted as part of the extant planning application 

on land to the south-east of Port Road (Ref: 2019/00871/OUT), which was prepared in July 2019 

and submitted on 7th August 2019, makes reference to the draft SPG having been published and 

being “currently out” for consultation5. However, the Council did not publish the draft SPG for 

consultation until 19th August 2019, less than two weeks following submission of the application, 

while the draft SPG itself also appears to have been prepared in July 2019.  

Although we recognise the value of a collaborative approach with relevant stakeholders, these 

timescales raise questions regarding the extent and transparency of collaboration during the 

preparation process of the draft SPG. 

4 Newcastle International Airport Masterplan 2035, Figure 12 
5 RPS Planning Statement, Paragraph 5.16 

056





- 1 -

MEMORANDUM / COFNOD 

The Vale of Glamorgan Council 
Development Services 
Dock Office, Barry Docks, Barry, CF63 4RT 

To / I: Cieri Rowlands From / Oddi 
Wrth: 

Conservation and Design 

Dept / Adran: Development 
Management 

My Ref / Fy 
Cyf: 

Date / 
Dyddiad: 

02 October 2019 Tel / Ffôn: (01446) 704628 

Your Ref / 
Eich Cyf: 

Fax / Ffacs: (01446) 421392 

Application: 2019/00871/OUT 
Location: Land at Model Farm, Port Road, Rhoose 
Proposal: 

Recommendation 

  No objection 
  Object (holding objection) 
  Object and recommend refusal 

  Notes for applicant 
  Request for further information  
  Recommend planning conditions 

Main Issue 

The main issues considered by me are: 
- whether the proposed development preserves the listed buildings, their setting

or any features of architectural or historic interest which they possess; and
- whether the proposed development preserves or enhances the character or

appearance of conservation areas.

Please note the primary consideration for any development affecting a listed building 
or its setting or a conservation area are the statutory requirements to have special 
regard to the desirability of preserving the historic asset. 

Legislation and Policy 

The Planning (Listed Buildings and Conservation Areas) Act (1990) 

The Planning (Listed Buildings and Conservation Areas) Act 1990 (the Act) sets out 
the principal statutory instruments which must be considered in the determination of 
any application affecting either listed buildings or conservation areas. 

Section 66 of the Act states that in considering whether to grant planning permission 
for development which affects a listed building or its setting, the local planning 
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authority or, as the case may be, the Secretary of State shall have special regard to 
the desirability of preserving the building or its setting or any features of special 
architectural or historic interest which it possesses. 

Section 69 enables Local Planning Authorities to designate conservation areas. 
Conservation areas are those areas of special architectural or historic interest the 
character or appearance of which it is desirable to preserve or enhance. Section 72 
requires that in the exercise of planning duties special attention shall be paid to the 
desirability of preserving or enhancing the character or appearance of conservation 
areas. 

The Courts have made it clear that the duty imposed in the Act means that in 
considering whether to grant permission for development that may cause harm to a 
designated asset and/or its setting, the decision maker should give particular weight 
to the desirability of avoiding that harm. There is still a requirement for a planning 
balance, but it must be informed by the need to give weight to the desirability of 
preserving the asset and its setting. 

Planning Policy Wales 

Chapter 6 of Planning Policy Wales (PPW) sets out the Welsh Government’s 
planning guidance on the conservation and enhancement of the historic 
environment.  

Paragraph 6.1.9 makes clear “Any decisions made through the planning system 
must fully consider the impact on the historic environment and on the significance 
and heritage values of individual historic assets and their contribution to the 
character of place.” 

Paragraph 6.1.10 states: 

“There should be a general presumption in favour of the preservation or 
enhancement of a listed building and its setting, which might extend beyond 
its curtilage. For any development proposal affecting a listed building or its 
setting, the primary material consideration is the statutory requirement to have 
special regard to the desirability of preserving the building, its setting or any 
features of special architectural or historic interest which it possesses.” 

Paragraph 6.1.14 states: 

“There should be a general presumption in favour of the preservation or 
enhancement of the character or appearance of conservation areas or their 
settings. Positive management of conservation areas is necessary if their 
character or appearance are to be preserved or enhanced and their heritage 
value is to be fully realised.” 

Technical Advice Note 12: Design 

TAN 12 seeks to promote sustainability through good design.  Paragraph 2.2 states: 
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“The Welsh Government is strongly committed to achieving the delivery of 
good design in the built and natural environment which is fit for purpose and 
delivers environmental sustainability, economic development and social 
inclusion, at every scale throughout Wales – from householder extensions to 
new mixed use communities.” 

Technical Advice Note 24: The Historic Environment 

Local Development Plan 

The Vale of Glamorgan LDP policies reflect the national policy for the strict control 
of development affecting conservation areas. Policy SP10 (Built and Natural 
Environment) and Policy MD8 (Historic Environment) set out the preserve or 
enhance the character or appearance of the Vale of Glamorgan’s Conservation 
Areas. 

POLICY SP 10 - BUILT AND NATURAL ENVIRONMENT 
DEVELOPMENT PROPOSALS MUST PRESERVE AND WHERE 
APPROPRIATE ENHANCE THE RICH AND DIVERSE BUILT AND NATURAL 
ENVIRONMENT AND HERITAGE OF THE VALE OF GLAMORGAN 
INCLUDING: 
1. THE ARCHITECTURAL AND / OR HISTORIC QUALITIES OF

INDIVIDUAL BUILDINGS OR CONSERVATION AREAS, INCLUDING
LOCALLY LISTED BUILDINGS;

2. HISTORIC LANDSCAPES, PARKS AND GARDENS;
3. SPECIAL LANDSCAPE AREAS;
4. THE GLAMORGAN HERITAGE COAST;
5. SITES DESIGNATED FOR THEIR LOCAL, NATIONAL AND

EUROPEAN NATURE CONSERVATION IMPORTANCE; AND
6. IMPORTANT ARCHAEOLOGICAL AND GEOLOGICAL FEATURES.

Policy MD8 (Historic Environment) deals specifically with the protection of the 
qualities of the built historic environment, and in particular the preservation and 
enhancement of conservation areas character or appearance: 

POLICY MD 8 - HISTORIC ENVIRONMENT 
DEVELOPMENT PROPOSALS MUST PROTECT THE QUALITIES OF THE 
BUILT AND HISTORIC ENVIRONMENT OF THE VALE OF GLAMORGAN, 
SPECIFICALLY: 
1. WITHIN CONSERVATION AREAS, DEVELOPMENT PROPOSALS

MUST PRESERVE OR ENHANCE THE CHARACTER OR
APPEARANCE OF THE AREA;

2. FOR LISTED AND LOCALLY LISTED BUILDINGS, DEVELOPMENT
PROPOSALS MUST PRESERVE OR ENHANCE THE BUILDING, ITS
SETTING AND ANY FEATURES OF SIGNIFICANCE IT POSSESSES;

3. WITHIN DESIGNATED LANDSCAPES, HISTORIC PARKS AND
GARDENS, AND BATTLEFIELDS, DEVELOPMENT PROPOSALS
MUST RESPECT THE SPECIAL HISTORIC CHARACTER AND
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QUALITY OF THESE AREAS, THEIR SETTINGS OR HISTORIC 
VIEWS OR VISTAS; 

4. FOR SITES OF ARCHAEOLOGICAL INTEREST, DEVELOPMENT
PROPOSALS MUST PRESERVE OR ENHANCE ARCHAEOLOGICAL
REMAINS AND WHERE APPROPRIATE THEIR SETTINGS.

Supplementary Planning Guidance 

Conservation Area Appraisal and Management Plan 

The Porthkerry Conservation Area Appraisal and Management Plan identifies the 
qualities of the conservation area. Whilst the conservation area is an area of special 
architectural and/or historic interest, the character or appearance of which it is 
desirable to preserve or enhance, this does not mean that it is automatically of high 
sensitivity to all forms or scales of development or that parts of it are uniformly of the 
same value and sensitivity. 

The CAAMP is not prescriptive about which areas may be suitable for development 
but is guidance on general principles. It provides more detail than the Local 
Development Plan and is the preferred guidance for assessing the impact of the 
proposed scheme.  

Assessment 

The application is supported by a Built Heritage Statement prepared by CGMS 
heritage. This acknowledges that there will be potential to impact on the significance 
of six designated heritage assets and two undesignated heritage assets. Although 
the language used relates to the English policy context it is readily understood.  

It infers that any impact will be on the setting of these historic assets rather than any 
direct impact. Specifically, it concludes that there will be a moderate degree of 
harm to the setting of Lower Porthkerry Farm House (Grade II listed); Upper 
Porthkerry Farm House (Grade II listed) and the Porthkerry Conservation Area. 
There will be a minor degree of harm to the setting of Church Farmhouse (Grade 
II*); the Outbuilding to Church Farmhouse (Grade II*); the former stables block 
associated with Upper Porthkerry Farm House (locally listed County Treasure); and 
Egerton Grey (locally listed County Treasure). There will be a negligible degree of 
harm to the setting of the Church of St Curig (Grade II*) and Porthkerry Viaduct 
(Grade II).  

The methodology employed in the assessment is considered robust and the findings 
of the report in respect of the above buildings is accepted as an accurate 
assessment. Notwithstanding this, I note that no consideration has been given to two 
locally listed County Treasures (namely Welford Farmhouse and Welford Farm 
Barns). The former because it has been demolished and the latter because they 
have been converted to residential use.  

Whilst it is accepted that the demolition of the house means no consideration should 
be given to this element and the conversion of the barns has reduced their 
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significance to some degree; it is not accepted that they do not retain significance 
that should be considered in the determination of this application. I have carried out 
a brief assessment of the barn below: 

Barns at Welford Farm 

Significance: The remaining barns on the site are part of a range of two-storey rubble 
outbuildings which formerly enclosed three sides of a courtyard. The buildings 
feature hipped slate roofs and square headed window and door openings under 
heavy stone lintels. It has been significantly altered including the demolition of the 
western wing (in addition to the farmhouse). In addition, the barns have been 
converted to residential use which has further diluted their significance. 
Nevertheless, the barns retain  

As the only remnant part of the historic farmstead, it provides some historic and 
aesthetic value in detailing the designs, materials and building types in the eighteeth 
century. The presence of original fabric fronting onto the A4226 provides a degree of 
visual connection with the fields that the building most likely served. 

Setting: The Welford Farm complex is experienced primarily in the immediate and 
intermediate setting of their surrounding plots, associated former farmstead 
development (where remaining) and the surrounding field parcels. The application 
site abuts close to the southern boundary of the former farmstead.  

From the intermediate and wider extended setting, it is still possible to experience 
Welford barn as part of a former farmstead even though the alterations (including 
demolition of the house and part of the barn, and conversion of the remaining barn to 
residential use) and cessation of an agricultural use have impacted upon the overall 
experience. In addition, an upgraded road, immediately south of the barn has 
markedly impacted the way the building is experienced. 

Accordingly, the historic setting of the remnant former farm buildings has been much 
eroded both in the intermediate and wider extended setting by the road alterations 
and its immediate surrounds with the cessation of the farm’s agricultural use, 
demolition of much of the farmstead and residential conversion of the barn. Setting 
makes a small positive contribution, though much reduced and limited to the 
surviving rural context still experienced. The Site correspondingly makes a small 
positive contribution in this regard. 

Significance and Setting Summary: The former barn associated with Welford Farm is 
of local significance with its significance derived from the retained original fabric and 
the historic functional relationship with Welford Farm.  

The wider rural surrounds, including application site makes some positive 
contribution to the building’s significance by providing some historic rural and 
agricultural context to the understanding of the historic asset, primarily as a barn. 

Assessment of impact: The proposed development of the business park to the south 
west of the barn would alter some of the wider rural landscape. The application site 
to the south west of the barn will be used to provide B2/B8 uses with the Parameter 
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Plan: Land Use and Storey Heights indicating min/max heights of 12m/16m; lengths 
of 200m/220m; and widths of 70m/80m. The proposed development represents a 
degree of further erosion of the wider rural environment alongside the existing airport 
development. 

There will be a change to the intermediate and wider setting. It is considered that the 
proposed development will result in a minor degree of harm to the significance of 
the Welford Barn. This level reflects the changes and harm to significance already 
seen through significant alterations to the farmstead through the demolition of the 
farmhouse; the new dwelling and the conversion of the barn. This harm will arise 
through the further erosion of the wider agricultural landscape from the proposed 
built development which will be visible on the surrounding landscape. 

Mitigation: No mitigation is proposed. 

Where harm has been identified in the Built Heritage Statement the only mitigation 
proposed relates to lighting, which it is acknowledged, will unlikely remove that harm 
completely. It is unclear if any other mitigation has been considered. 

Conclusion 

Having regard to the above I am of the view that the Built Heritage Statement is a 
generally accurate reflection of the impacts of the proposed development on the 
setting of historic assets and broadly agree with its contents. I disagree with its 
conclusions on the significance of the Welford Barn and have provided a brief 
assessment of this above.  

I agree with the conclusions of the Built Heritage Statement that there will be varying 
degrees of harm to the setting of historic assets. This is contrary to policies SP10 
and MD8 of the LDP. On this basis I cannot offer my support to the application.  

However, you will need to reach your own conclusion, and if necessary, carry out a 
balancing exercising weighing any ‘harm’ against any benefits. Furthermore, you will 
need to demonstrate how considerable importance and weight has been afforded to 
the considerations to which s66 and/or s72 of the Planning (Listed Buildings and 
Conservation Areas) Act 1990 apply and, where appropriate to explain how benefits 
have been weighed against such matters. 

Peter Thomas 
Senior Planner (Conservation and Design) 
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 Appendix 1: Previous Pre-Application Consultation (PAC) Comments, including:

o Appendix 1a: Review of RPS Landscape and Visual Appraisal (LVA) (Viridan Landscape);

o Appendix 1b: Ecology Initial Findings (Hawkeswood Ecology); and

o Appendix 1c: Review of RPS Sustainable Drainage Assessment (SDA) (Stantec).

 Appendix 2: Audit of final RPS LVA (Viridian Landscape);

 Appendix 3a: Review of Preliminary Ecological Appraisal and Initial Bat Surveys (Hawkeswood

Ecology);

 Appendix 3b: Response to RPS Species Surveys (Hawkeswood Ecology); and

 Appendix 4: Woodland Trust (Coed Cadw) Letter.

The remainder of this submission now addresses our concerns regarding the final proposal, 

beginning with reference to local and national policy, comprising the following adopted and draft 

documents: 

 Adopted Vale of Glamorgan LDP 2011-2026 (June 2017);

 Draft Cardiff Airport and Gateway Development Zone Supplementary Planning Guidance (SPG)

(August 2019)

 Adopted Planning Policy Wales, Edition 10 (December 2019); and

 Draft National Development Framework (NDF) (August 2019).

In addition to the above, Cardiff Airport published the ‘Our Airport 2040 - Masterplan’, which set out 

the airport’s aims of increasing passenger turnover to around three million by 2036. The Masterplan 

also includes plans for a new terminal building, additional airport facilities, a transport hub and an 

‘Airport City’ comprising new aerospace industries within the Cardiff Airport Gateway Enterprise 

Zone. However, this document currently has no statutory status and has no material weight in the 

consideration of proposals for development within the Enterprise Zone. 

Vale of Glamorgan LDP Policy MG10 

The site is allocated in the adopted Local Development Plan (LDP) under Policy MG10 for ‘strategic 

employment land’ consisting of Class B1, B2 and B8 (business, commercial and industrial uses) 

uses and forms part of the Cardiff Airport Enterprise Zone. This policy was subject to particular 

scrutiny during the Examination of the LDP. 

Accordingly, the Examination Inspector concluded that “The delivery of the Enterprise Zone will be 

guided by a Masterplan for the area, prepared by WG (Welsh Government). MAC55 (Matters Arising 

Change) would update Policy MG10 to clarify the key elements of the Masterplan, thereby 

embedding such requirements within the statutory development plan1.” The Inspector also added 

that the delivery of the site will be guided by the Masterplan, which “…would determine the phasing 

for the allocation2.”   

Supporting text to Policy MG10 of the LDP itself also adds that “The phasing of such development 

will be critical and, accordingly, the Masterplan will be required to consider phasing for the entire 

allocation” (our emphasis).  

Notwithstanding that, as set out above, no Masterplan for the Enterprise Zone has yet been adopted, 

the draft Cardiff Airport and Gateway Development Zone SPG states that “Due to the scale of the 

1 Examination Inspector’s Report, Paragraph 8.7 
2 Examination Inspector’s Report, Paragraph 8.9 

065



Page 3 of 8 

site, the phasing of the development is important to ensure that there is adequate infrastructure to 

support the proposal,” and that “The Council will require an appropriate phasing strategy to be 

submitted to support future applications.” Further comments in respect of the SPG are set out below. 

In this regard, no information has been provided in the application submission regarding the 

proposed phasing of the development, while the submitted Planning Statement confirms that 

“maximum flexibility” is sought to allow the development to quickly respond to the market and to 

“come forward in phases3” with no further details provided.  

Given the clear importance of phasing, which has been acknowledged as part of both the 

Examination and adoption of the LDP, it is therefore felt that, as a minimum, additional information in 

terms of the proposed phasing should be provided, before the application is determined. This is 

especially important as the proposals constitute EIA development and given the landscape 

sensitivity of the site and surrounding area.  

Cardiff Airport and Gateway Development Zone SPG 

As set out previously, the Vale of Glamorgan Council are currently consulting on the draft Cardiff 

Airport and Gateway Development Zone SPG, which is intended to provide further, more detailed 

guidance on the application of LDP Policy MG10. Both the Examination Inspector and the adopted 

LDP explicitly set out the importance of the Masterplanning process in the consideration of any 

planning applications.  

The particular importance of phasing with respect to proposals for development at the Enterprise 

Zone has already been clearly set out. In this regard, despite the clear and unambiguous 

requirements of the LDP as confirmed by the Examination Inspector, the draft SPG fails to actually 

address the issue of phasing and instead passes the requirement onto prospective applicants to 

simply provide “an appropriate phasing strategy.” This is clearly insufficient in terms of the provisions 

of adopted LDP Policy MG10 and provides no additional guidance in respect of the phasing of 

development at the Enterprise Zone. 

Further comments in relation to the draft SPG are expected to be provided in due course. 

Planning Policy Wales (PPW), Edition 10 (December 2018) 

Planning Policy Wales (PPW) provides national planning guidance in relation to development 

management. Of particular relevance to the proposals on land at Model Farm, the importance of 

resilient ecosystems is emphasised throughout the document, explicitly clarifying that planning 

authorities should follow a step-by-step approach “…to maintain and enhance biodiversity and… 

resilient ecological networks by ensuring that any adverse environmental effects are firstly avoided, 

then minimised, mitigated, and as a last resort compensated for; enhancement must be secured 

wherever possible4” (our emphasis). 

National Development Framework (NDF) 2020-2040 (August 2019) 

The Welsh Government is currently consulting upon the draft National Development Framework 

(NDF), which will sit alongside PPW but will form part of the Development Plan when it is adopted by 

Welsh Government. Of relevance to the planning application at Model Farm, draft Policy 32 (Cardiff 

3 RPS Planning Statement, Paragraph 7.55 
4 Planning Policy Wales, Edition 10, Paragraph 6.4.21 
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Airport) “Development of land adjacent to Cardiff Airport which is part of the Enterprise Zone is 

supported where it supports the functions of the airport.” 

Notwithstanding that, at the current stage, only minimal weight can be afforded to the draft policies of 

the NDF, it should be noted that Policy 32 explicitly refers to development that “supports the 

functions of the airport.” In this regard, there is no certainty that the proposals, should they come 

forward, support the functions of airport or the aerospace industries envisaged in the Enterprise 

Zone, given the flexibility being sought by the application and the fact that it is only outline in nature. 

It is therefore not only possible but, given the lack of substantial market interest from prospective 

operators, likely that the proposals for open Class B1/B2 and B8 business uses would not contribute 

in any way to the functions or viability of Cardiff Airport. 

Additionally, no provision or even safeguarding is made for further improvements to sustainable 

transport and it is therefore considered that the proposals do not seek to address the objectives for 

the airport set out in the draft NDF. 

Other Material Considerations 

As set out previously, the majority of our concerns raised previously do not appear to have been 

addressed by the applicant. Consequently, our previous comments made during the statutory PAC 

process remain valid and are appended to this submission. Further comments in relation to the 

technical aspects of the proposals are now made, below. 

Landscape 

As set out within the audit of the final LVA (see Appendix 2), while some of our previous concerns 

have been addressed by the applicant, a great number of issues appear to have been ignored. 

These issues are identified in the accompanying Audit of the Final LVA by Viridian Landscape (see 

Appendices 1a and 2). 

Crucially, the absence of any photomontages to illustrate the potential visual impacts of the 

proposals (based on the height, scale and massing information provided) is a notable deficiency of 

the LVA. This is particularly concerning given the absence of any photo viewpoints from either the 

existing extent of Porthkerry Park or the proposed extension, which are acknowledged throughout 

the LVA as being particularly, highly sensitive.  

The proposed planting illustrated on the Indicative Concept Masterplan and accompanying Green 

Infrastructure Parameter Plan cannot reasonably be regarded as ‘extensive’ and is considered 

entirely insufficient to mitigate the proposals in landscape and visual terms, appearing to comprise 

only single lines of new tree planting in several key locations adjacent to buildings up to 14m in 

height.  

Indeed, the EIA Screening Opinion adopted by the Council in May 2019 (Ref: 2019/00254/SC1) 

explicitly stated in terms of landscape and visual, that “The allocation of the land, which accepts the 

principle of the development, does not infer that there would not/could not be significant impacts” 

(our emphasis). In the absence of further visualisations from the proposed Porthkerry Park 

extension, it is therefore entirely unknown whether the minimal levels of mitigation proposed would 

be capable of mitigating the potentially significant impacts of the development to acceptable levels.  
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In this regard, it is considered that it also cannot be demonstrated whether potential alternative 

designs would have a greater or lesser landscape and visual impact, or whether the scale and layout 

of the currently proposed development in fact accords with the ‘principle’ of development at the 

Enterprise Zone allocation, which is still dependent upon a consideration of the planning balance of 

the site’s allocation against the likely harm to the landscape and environment. 

Ecology 

As set out in the initial ecology findings prepared by Hawkeswood Ecology and submitted as part of 

our previous PAC comments (Appendix 1b), concerns had already been raised regarding the quantity 

and robustness of ecological information, particularly in terms of European Protected Species. 

Although additional information has been provided, there is still the notable absence of ecological 

surveys pertaining to areas of ecological importance outside of the application boundary but still within 

land in the control of the applicant.  

It is noted that the draft Cardiff Airport and Gateway Enterprise Zone SPG, the document makes the 

recommendation that the ecological appraisals concerning the land to the south of Port Road 

“…includes the country park extension land as practical and cost implications may arise in the event 

that protected species are identified on this part of the land. The appraisal should assess the suitability 

of the habitat for all protected species5”.  

In this regard, Appendix 1b contains the results of initial, short-term transect surveys previously 

undertaken in respect of bats. In the intervening period, further ecological surveys have been 

undertaken by Hawkeswood Ecology, the results of which are included at Appendix 3. These show 

that the following species of bat are present and utilise these areas of habitat: 

 Brown long-eared;

 Common pipistrelle;

 Daubenton’s;

 Lesser horsehoe;

 Noctule;

 Serotine;

 Soprano pipistrelle; and

 Whiskered.

The onus is on the applicant to demonstrate that the proposed development is acceptable in terms of 

impacts on the environment and it has been within the ability of the applicant to undertake surveys of 

these ecologically significant areas. In the absence of such information, it is entirely unclear how a full 

understanding of the potential impacts of the development on protected species and, consequently, a 

reasoned and balanced planning judgement can be arrived at. 

In this regard, it is noted that the EIA Screening Opinion adopted by the Local Planning Authority (LPA) 

stated that “It is therefore considered that the impact of the development in relation to ecology can, in 

likelihood, be mitigated.” This statement, particularly at the time of adoption of the EIA Screening 

Opinion when no substantial ecological evidence had been provided, is considered unjustified and 

highly prejudicial to the consideration of the application.  

5 Draft Cardiff Airport and Gateway Enterprise Zone SPG, Paragraph 6.1.11 
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Moreover, notwithstanding that no EIA Scoping Opinion has been adopted by the LPA, it is highly 

concerning that the submitted Environmental Statement (ES) does not seek to address the ecological 

impacts of the proposed development given the proximity of the site to several Sites of Importance for 

Nature Conservation, including: 

 North West Bullhouse Brook (SINC Ref: 328);

 North Bullhouse Brook (SINC Ref: 329);

 West of the Old Rectory (SINC Ref: 330);

 South West of Church Farm (SINC Ref: 353); and

 Porthkerry (SINC Ref: 354).

It is critical to note that North West Bullhouse Brook and North Bullhouse Brook are also identified as 

areas of Ancient Woodland and form a continuous ‘green corridor’ with additional SINCs to the east, 

namely: 

 Knock Man Down Wood (SINC Ref: 331);

 North East of Knock Man Down Wood (SINC Ref: 332); and

 North Cwm Barri (SINC Ref: 335).

It is therefore clear that there is the potential for considerable, adverse ecological impacts as a result 

of the proposed development. We note that Natural Resources Wales (NRW) have also raised 

significant concerns in their formal response to the application in relation to European Protected 

Species and Foul Drainage (dated 6th September 2019). We would echo these concerns and 

consider that no adequate information has been provided that demonstrates that the proposals 

would not have any significant impacts on species protected by statute or their habitats within the 

vicinity of the application site.  

Drainage 

As set out above, it is noted that there appear to have been no significant changes to the proposed 

Drainage Strategy from that previously consulted on as part of the application PAC process. 

Accordingly, our previous concerns remain valid and are appended to these representations 

(Appendix 1c). 

It is noted that, in response to the PAC process, Welsh Water (DCWW) objected to the proposals for 

the following reasons: 

 Site layout should take account of the location of the sewer;

 It is unlikely that sufficient capacity exists to accommodate foul flows generated by the

development; and

 The proposed development is within an area where there are water supply problems, for which

no improvements are currently planned.

It is accepted that the sewer could potentially be relocated under a s185 Agreement, albeit the 

agreement of DCWW would be required. However, DCWW’s response specifically required the 

undertaking of a Hydraulic Modelling Assessment (HMA) in relation to foul flows and potable water 

supply, adding that development will not supported where there are “no known solutions.” These 

comments were echoed in the formal application response received from NRW (6th September 

2019). It was also recommended the HMA be undertaken prior to the submission of the application. 
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However, no HMA has been submitted as part of the application. It is therefore currently unknown 

whether the existing infrastructure in the area is capable of supporting the proposed development. 

We note that further comments have been received from DCWW as part of the application 

consultation process (29th August 2019), which appears to suggest a potential planning condition for 

the submission of an HMA prior to the submission of any reserved matters applications. This is 

contrary to DCWW’s preference for such assessments to be provided up front as part of an 

application submission, setting out that development should not be supported where there are no 

known solutions.  

Notwithstanding the issues raised above concerning capacity, which align with our concerns already 

raised, we hereby reiterate that the proposed foul sewer to provide foul drainage for the site crosses 

the land in the private ownership of our client, include the garden of their private residence. Although 

this was highlighted to the applicant in our PAC response, no revisions have been made to take 

account of this. In response to DCWW’s objection, the PAC Report states that an initial meeting with 

key stakeholders was ‘organised for August 2019’. As the landowners beneath part of the currently 

proposed foul sewer route, our client has requested to be party to such meetings. To date however, 

no meetings have been arranged.  

In preliminary discussions, DCWW have indicated that they have serious reservations regarding the 

foul sewer route as currently proposed, given that the route passes through the private, residential 

curtilage of The Old Rectory, as well as in close vicinity to a number of trees, existing buildings and 

areas of Ancient Woodland and the resultant technical challenges around crossing the brook and 

entering the pumping station compound. 

Moreover, as indicated as part of DWCC’s comments, a 3m buffer either side (total corridor of 6m in 

width) of the proposed sewer would need to be left free from development and fully accessible to 

allow the required ongoing maintenance by the statutory undertaker. As illustrated by the Preliminary 

Drainage Strategy Layout, the route of the proposed foul sewer crosses through the SINCs and 

areas of Ancient Woodland previously identified in a number of places. This would clearly have a 

significant impact upon the ecological, landscape and heritage value of the habitats, as well as 

potentially impact upon existing protected species, as set out within Appendix 3. 

Consequently, the Drainage Strategy as currently proposed is undeliverable as it would require the 

consent of a third party. 

Notwithstanding the above, as set out within the previous review of the submitted Sustainable 

Drainage Assessment (SDA) by Stantec (Appendix 1c), it is considered likely based on the new 

Sustainable Drainage Systems Standard for Wales that the storage volume available within the 

proposed attenuation basins would be insufficient and consequently, would not comply with the 

requirement to prevent an increase in flood risk on the receiving watercourses of Bullhouse Brook and 

Whitelands Brook.  

As set out previously within these representations, The Old Rectory is surrounded by a number of 

formally identified areas of Ancient Woodland. Correspondence from the Woodland Trust (Appendix 

4) confirms that the trees are considered to have heritage and biodiversity value both intrinsically, as

well as for the wildlife they support. Historic mapping attached to the Woodland Trust correspondence 

shows that these trees were mature at the time the map was prepared in 1879, and therefore are likely 

to have existed for a considerable time before this. 
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station adjacent to the existing residential properties along Porthkerry Road, which is crossed by the 

indicative corridor in a number of locations within this area.  

Should these proposals come forward, it would result in a demonstrable and significant, adverse 

impact on the amenity of the existing residential properties along Porthkerry Road, both in terms of 

noise, privacy and access. This would particularly be the case should a new station be provided 

immediately adjacent to an existing residential curtilage. This location would also be the extreme 

south-western edge of the Model Farm proposals and consequently, the benefits are not considered 

to outweigh the significant impacts on nearby dwellings. 

It is also fundamentally unclear from the plan provided how such a rail link could be provided without 

significant disruption to Porthkerry Road, which passes along the airport’s perimeter and provide 

direct access to these residences, as well as the lane that provides sole access to our client’s private 

property at The Old Rectory, in addition to a Dwr Cymru/Welsh Water sewage pumping station at the 

end of the lane. The plans are unclear as to what subsequent arrangement Porthkerry Road would 

take and how access to these private properties and crucial infrastructure could be maintained and 

not adversely affected. 

Furthermore, as has been demonstrated in our previous representations, passenger numbers at 

Cardiff Airport and expected transit numbers, in our view, do not justify the enormous financial 

expense required for the suggested rail link, particularly given the significant pressure upon public 

finances caused by the unprecedented and ongoing impacts of the Covid-19 pandemic. Moreover, 

rail users can already access the airport via Rhoose-Cardiff International Airport rail station, which is 

connected by a direct shuttle to the airport’s terminal just 1.5km to the north-east. 

As has been acknowledged by the revised Transport Implementation Strategy submitted by the 

applicant (12th March 2021), the pandemic has resulted in far-reaching changes to work and travel 

patterns, particularly in the case of office working, which can be undertaken from home with the 

increased uptake in working virtually. Public opinion is increasingly showing that this increase in 

home working is highly likely to continue in the long-term. 

Indeed, the Welsh Government itself has formally stated that it wishes to promote a long-term shift to 

remote-working, with the aim of 30% of the Welsh workforce working remotely1. This therefore raises 

fundamental concerns regarding the viability of the proposed development, in addition to the need 

for, and benefits of, an expensive and highly-disruptive transport link to the Model Farm 

development. It is also important to note that there was significant public opposition to the ‘rail spur’ 

when initially proposed as part of the LDP. This opposition was acknowledged by the removal of the 

spur from the LDP before it finally being adopted – all that remains of this proposal is a non-binding 

reference within the LDP’s supporting text to the “consideration for a potential rail link” across the 

site (Para. 6.57d). 

Related to this is the significant decrease in the usage of both international travel and public 

transport as a result of the Covid-19 pandemic, caused both as a result of a lesser need to travel for 

work and travel restrictions, as well as a greater need for social distancing. While it is unclear how 

long-term any of these trends will be and while it can reasonably be expected that travel patterns will 

at some point return, at least partially, to pre-Covid ‘norms’ as vaccination programs progress, 

greater social awareness of public health and the transmission of novel diseases suggests that 

1 https://gov.wales/aim-30-welsh-workforce-work-remotely; https://gov.wales/remote-working 
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the proximity of the proposed sewer and risk of direct damage to the Root Protection Area of several 

old trees located within the curtilage of The Old Rectory. Moreover, additional surface water drainage 

carried by the existing streams that may arise from a reduction of permeability of land threaten several 

of the old oaks positioned directly on the banks of the streams. 

As detailed within Condition 9, a foul water drainage scheme is to be agreed prior to approval of 

reserved matters or commencement of development for that site and/or other identified. Also Condition 

10 requires that no development shall take place on any phase of development, until a point of 

connection on the public sewerage system for that phase and/or other identified part, has been 

identified by a hydraulic modelling assessment. This is significant ambiguity on this point.  

Condition 12 relates to the proposed SuDS for surface water disposal, where the proposed designated 

SuDS attenuation areas surrounds the boundary of our client’s land reservations remain on the impact 

this may have on private land of The Old Rectory.  

The Council is reminded that where plans seek to go through and surround our client’s land we must 

be made aware and kept informed in full detail as the issue is dealt with by reserved matters.  

Transport 

Numerous representations have previously been made relating to the proposed development’s impact 

on transport. Additional concern is raised where the transport assessment is ‘notably reliant upon 

infrastructure improvement in the locality, in order to promote travel by means other than private car’, 

yet it is noted that the development would fail to deliver the footway and cycle way itself. Where the 

site has poor existing public transport and active travel connectivity, if approved, the development 

must ensure it does not result in unacceptable traffic impacts within the locality and wider transport 

network.  

Ecology 

Reservations are made towards the impacts of habitat loss and hedgerow loss on the number of rare 

species that have been recorded on site. Although the Committee Report states such species are 

principally woodland species and unlikely to be adversely affected by the development, they still hold 

significant ecological value to the surrounding land and Porthkerry Country Park. The ecological 

information provided by on behalf of Mr and Mrs Stevens previously noted that in their review it was 

highly suggestive of a wider presence of protected biodiversity within both the area immediately 

adjacent to the proposed development, as well as the application site itself. Consequently, it is 

considered that further information and detail was required in order to make an informed conclusion 

regarding the likely impacts of the proposed development upon protected species and wider ecological 

assets. 

We note Condition 6 and 7 which refer to an updated Precautionary Dormouse Strategy and 

Biodiversity Management Strategy, however suggest that these must carefully consider the impact of 

the proposal on the existing habitat and extended area to ensure no harm to the abundant adjoining 

wildlife and ecology. 
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Copyright and Non-Disclosure Notice
The contents and layout of this report are subject to copyright owned by
Hawkeswood Ecology (© Hawkeswood Ecology 2019) save to the extent that
copyright has been legally assigned by us to another. To the extent that we own the
copyright in this report, it may not be copied or used without our prior written
agreement for any purpose other than the purpose indicated in this report.

The methodology (if any) contained in this report is provided to you in confidence
and must not be disclosed or copied to third parties without the prior written
agreement of Hawkeswood Ecology. Disclosure of that information may constitute
an actionable breach of confidence or may otherwise prejudice our commercial
interests. Any third party who obtains access to this report by any means will, in
any event, be subject to the Third Party Disclaimer set out below.

Third Party Disclaimer
Any disclosure of this report to a third party is subject to this disclaimer. The report
was prepared by Hawkeswood Ecology at the instruction of, and for use by, our
client(s) named on the front of the report. It does not in any way constitute advice to
any third party who is able to access it by any means. Hawkeswood Ecology
excludes to the fullest extent lawfully permitted all liability whatsoever for any loss
or damage howsoever arising from reliance on the contents of this report. We do not
however exclude our liability (if any) for personal injury or death resulting from our
negligence, for fraud or any other matter in relation to which we cannot legally
exclude liability.

We confirm that in preparing this Report we have exercised reasonable skill and
care, taking into account the project objectives, the agreed scope of the work,
prevailing site conditions and the degree of manpower and resources allocated to
the project.

All habitat and protected species surveys present a ‘snapshot’ of conditions existing
and species present, or considered having potential to be present, at the time of
survey. Many species are mobile and distributions can vary across time. Results and
findings presented in this report should be considered with these factors in mind.

Protected species surveys are recognised as having a ‘shelf life’ of two years
maximum. Surveys older than this are unlikely to be accepted by a Local Planning
Authority or Natural Resources Wales as viable documentation.
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1 INTRODUCTION

1.1 Hawkeswood Ecology was instructed by Heather and David Stevens to undertake a review of a
Preliminary Ecological Appraisal carried out by RPS Ltd on the Site of the proposed Parc Busnes
Porth Cymru based on land encompassing Model Farm, Vale of Glamorgan and also to undertake
bat activity surveys of the land in ownership of Heather and David at The Old Rectory, Porthkerry.

1.2 The Site was surveyed as part of a different application by Pryce Consultant Ecologists (PCE)and
reported on in May 2012. This report, although considered to be out of date was also assessed for
any obvious changes in habitat value between 2012 and 2019. This survey also contains the results
of initial bat activity surveys and assessments across the Site which are of value when assessing
the importance of the area for protected species.

1.3 The aims of the current report are to:
 Appraise the RPS Ltd Preliminary Ecological Appraisal in relation to content and findings;
 To undertake bat activity surveys and passive detector survey on land in and adjacent to The

Old Rectory to allow an assessment of bat use across the Site to be made.

1.4 An initial bat transect was undertaken on 4th July 2019. Passive recording devices were sited over
two periods, 1st to 4th July 2019 and 6th to 9th September 2019.

2 SURVEY TEAM EXPERIENCE

2.1 The lead surveyor and report author is Eric Hawkeswood. Eric has many years experience of broad
habitat and detailed botanical and species surveying. Eric has been an active member of the
Brecknock Bat Group since 1999 and been involved in a number of long running surveys within
the county. He is a Natural Resources Wales (NRW) licensed bat worker (no. S085546/1) and has
extensive experience of roost inspections (buildings and trees), emergence and activity survey. He
has been a professional in the nature conservation field for thirty years formerly working as
Reserves Manager and Conservation Officer at Gwent Wildlife Trust and Woodland Manager for
the Ruperra Conservation Trust. Eric has worked as an Ecological Consultant as joint proprietor of
Hawkeswood Ecology since 2001.

2.2 Assistant surveyors on the evening activity survey were Niki Hawkeswood, Emma Adamson and
Liam Kelly. Niki is a Partner and Principal Ecologist at Hawkeswood Ecology and along with
Emma has undertaken bat observation surveys for over 14 years. Liam has worked with
Hawkeswood Ecology since 2012 and gained much experience in emergence and bat activity
survey over that period.
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3 METHODOLOGY AND CONSTRAINTS
Review of documentation

3.1 A desktop review of the RPS Ltd Preliminary Ecological Appraisal was made. An earlier report by
Pryce Ecological Consultants was also assessed, particularly in relation to bat survey findings.

Bats
3.2 The study methodology was based on accepted guidelines set out in the Bat Conservation Trust

document ‘Bat Surveys for Professional Ecologists, Good Practice Guidelines’ 2016.

3.3 Two transects were walked on the land around The Old Rectory (see Figure 1) with two observers
in each team for safety purposes.

3.4 Recordings were made continuously on the Anabat Express and hand held EM3 machines. The
recordings were analysed using AnalookW and Batsound software, by use of which it is possible
to separate most species present from the sonograms produced.

3.5 In addition, Anabat Express machines were located as shown in Figure 2 for two periods allowing
a more detailed picture of how bats use this part of the Site to be made. In the later period,
machines were also placed out to the north of the application Site. Along with other survey data,
potential bat use across the wider area could be extrapolated.

Constraints
3.6 The bat surveys did not commence until July 2019. Although this is in the peak maternity season,

it did not allow a picture of activity across the Site in the earlier part of the activity season when
bats are returning from hibernation. Given the intent of this survey to principally identify the
species present and likely to be present in the wider area, this is not considered to be a major
constraint to the survey findings.
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4 REVIEW OF THE RPS LTD PRELIMINARY ECOLOGICAL APPRAISAL
Introduction

4.1 A Preliminary Ecological Appraisal (PEA) has been produced by RPS Ltd to support the planning
application for Parc Busnes Porth Cymru. This document is available from the online planning
application service of Vale of Glamorgan County Council and is in the Public Domain. The
document is entitled ‘Preliminary Ecological Appraisal, Model Farm, Port Road, Rhoose – RPS
Group PLC’ and was issued on June 18th by RPS Ltd. It reports on a visit to the application Site
made on 16th May 2019.

4.2 Production of reports and the details within vary from company to company, any comments here
are not intended as criticisms of RPS Ltd and the work produced, but aimed at selecting areas
where Hawkeswood Ecology consider further information could or should have been supplied or
querying elements of the findings where apparent or implied omissions need further clarification.
It is also pertinent to say that we are not privy to the instructions received by RPS Group PLC
which are likely to have dictated the survey and its reporting, however, any application must
provide sufficient information for an informed decision to be made by the Local Planning
Authority. To this end, it was also considered that the earlier works by PCE provided relevant
information even though the surveys are technically out of date.

4.3 Our general impression of the RPS report is that it is a satisfactory piece of work but is brief,
lacking in detail and based on possibly inadequate field work. It would appear that the field survey
was not given an appropriate amount of time to accumulate important data, a concern that is
supported by the report limitations, Section 2 paragraph 2.6, where it is stated ‘Due to the size of
the Site it was not possible to undertake a comprehensive search for protected and notable species
in one visit’. This concern is heightened by comments made in paragraph 2.4 that ‘Where they
were encountered invasive non-native plants listed in Schedule 9 of the Wildlife and Countryside
Act 1981 (as amended in 2010) were recorded, but a comprehensive search was outside of the
survey scope given the size and complexity of the Site’ (Hawkeswood Ecology bold type).

4.4 It is the responsibility of the client to ensure the survey is to a standard that will allow the
necessary information to be gained and any constraint limiting survey time is not considered
appropriate in the case of such a large scale development.

Desk Top Study
4.5 The desk top study is limited in both scope and reporting. For a development of this size and

complexity, a search area of 2 kilometres is not considered appropriate. In addition, this will not
take into account the presence of widely foraging species such as horseshoe bats which were found
to be present across the Site (see Section 5) in surveys undertaken by Hawkeswood Ecology, but
are not reported in the Desk Top Study results even though there are earlier records of them at the
Site in 2012 (Pryce Consultant Ecologists).

4.6 This limitation is further compounded by only disclosing records of protected and priority species
reported within the last five years; there is no justification for this and it gives a potentially false
impression of the site value for bats and possibly other species such as breeding birds. We do not
consider data older than five years can be considered ‘historic’, many records may still be relevant
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and pertinent in informing both further survey and in portraying the importance of the application
Site and wider area.

4.7 In particular, the lack of information relating to horseshoe species bats is concerning with known
lesser horseshoe bat maternity roost to both the east west and south of the Site; a high probability
that they will be present on the Site can be expected. A known roost of lesser horseshoe bats lies
less than 3 kilometres from the nearest point of the proposed development Site. It is normal
practice for a Local Records Centre biological data search to include data from ‘mobile’ species
such as bats outside the buffer and we would have expected such important species to be reported.

Field Survey
4.8 With regard to habitat descriptions, the survey findings are extremely brief and not expanded in the

target notes. Whilst the survey area is largely dominated by arable and agriculturally improved
grassland, it supports a number of woodland blocks and a well connected hedgerow network; it is
considered that neither the woods nor the hedgerows are adequately described.

4.9 The woodland block descriptions contain little specific floristic information with paragraph 3.7
describing a woodland block at TN2 being the most comprehensive. However, given the time of
year the survey was undertaken, at the peak of the woodland survey season, a more complete
species list could possibly have been expected. Descriptions of the other woodland blocks are
lacking in detail and it is considered that a proper judgment of their value is not possible from the
information supplied.

4.10 The majority of the target notes appear to be related to the woodland blocks, but again, these
contain no subjective information. These show pictures of woodland blocks containing mature and
clearly high bat roost potential trees that are inevitably judged to be only of moderate bat potential.
No species lists are provided and at no point are the methodologies for valuing the trees for
protected species discussed.

4.11 All hedgerows are described as ‘species poor’ but there is no information provided to support this
finding. The only comment relating to the floristic diversity of the hedgerows is found in
paragraph 4.18 where it is stated that ‘The majority of hedgerows on site supported at least 7
woody species across their length…….However the lack of floral diversity over a shorter length
(i.e.30m) resulted in them being classed as species poor…’. We would expect the species lists to
be provided to support this conclusion.

4.12 We note the evaluation of the woodland blocks considered them to be of ‘high ecological value’
but only in the context of the Site (paragraph 4.5). The evaluation goes on to state in paragraph 4.6
that many of the main woodland blocks are designated as SINCs; given that Table 6 gives a further
seven broad-leaved woodland SINC sites within 2 kilometres of the application site a number of
ancient woodland indicator species were found, we would contend that the report undervalues the
importance of the woodland blocks and that they are likely to be part of an important much wider
network of woodland.
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Protected Species
4.13 No species specific surveys have been reported to the LPA or are available on the planning portal

to our knowledge at the time of writing this report. The potential of the Site to support protected
species is made clear as is the requirement for further information which is particularly key to the
decision making process. It is considered that an informed decision in regard to the development
taking place cannot be made without specific survey data being provided.

4.14 The survey reports that no direct evidence of bats was noted but that the site supports suitable bat
roosting habitat. No specific Preliminary Roost Appraisals are reported yet the woodland and farm
buildings (which are first mentioned in the PEA paragraph 3.23) are described as being of
‘moderate potential’ for bats. We are unsure of the methodology used to come to this conclusion
and would suggest it undervalues both the woodland and some of the farm buildings.

4.15 We note further survey is recommended in Section 5 for a number of protected species including
bats and these are considered necessary to properly assess the impacts of the proposals upon them.
We also note that hedgerow surveys are recommended and it is assumed these will comply with
the guidelines set out in the Hedgerow Regulations (1997). The recommended surveys generally
reflect the species most likely to be found on Site and are commensurate with the size of the
development proposals.

4.16 Without the further detail being furnished it is not possible to draw any substantive predictions as
to the potential impacts on these groups. At this stage, not even preliminary impacts have been
identified within the report.

Target Notes
4.17 The Target Notes are particularly brief and do not contain detail. It seems that only a selection of

hedgerows has been target noted and full picture of the Site has not been presented. The reference
to bat roost potential is difficult to understand as the rationale has not been fully explained; there is
no methodology for protected species searches in general. As mentioned earlier, assessment of bat
roost potential is at best subjective, however, it would appear from the photographs that a number
of trees appear to support a number of potential roost features and would most probably be of high
potential for supporting roosting bats.

Pryce Ecological Consultants report, 2009
4.18 A report on a survey for an earlier application was also appraised by Hawkeswood Ecology in this

report. Pryce Consultant Ecologists (PCE) carried out surveys across an area that includes the
present application site in 2012 and reported their findings as ‘Vale of Glamorgan Local
Development Plan Public Consultation; MG12(2) Employment Allocation and MG20(5) Rail Link
to Cardiff Airport – Ecological Survey and Evaluation’ issued in March 2012.

4.19 That survey contained little detailed information of the application area and did not report
individual hedgerows or woodland blocks. It did carry out initial protected species surveys and,
although undertaken very early in the season, recorded lesser horseshoe bats across the Site along
with records of common and soprano pipistrelle.
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6. DISCUSSION

6.1 The bat surveys were undertaken in the middle to latter part of the bat activity season but produced
valuable results. Previous survey by Pryce Consultant Ecologists (2012) recorded three species of
bat, common and soprano pipistrelle and lesser horseshoe across the southern parts of the current
application area.

6.2 The current surveys undertaken by Hawkeswood Ecology identified a minimum of 9 species of bat
with lesser horseshoe identified along the boundaries of The Old Rectory Grounds. Serotine bat
was also confirmed in this area.

6.3 Clearly such a large proposed development has the potential to severely impact on bats. A number
of the species recorded are extremely sensitive to artificial light spill and also to breaks in their
commuting routes. Bats that could be particularly affected include the horseshoe species where it
has been shown that lighting a commuting route can change the animals behaviour and delay its
arrival at foraging sites, potentially leading to a lack of successful foraging periods (Stone, 2013).

6.4 Artificial light also has the potential to ‘trawl’ prey species from dark areas; thus moths and insects
can be attracted to the light from neighbouring dark areas. Whilst this may increase prey
availability for some more light tolerant species such as the pipistrelle and serotine bats, this may
increase the impact on light avoiding species. Already possibly affected by the light, the dark areas
now are less abundant in insect fauna for them to prey on (BCT/ILP, 2018).

6.5 At this stage, no detailed survey has been reported in support of the application and the
information available does not offer any impact assessment on protected species. The limited
surveys undertaken by Hawkeswood Ecology to date have shown that the Site does support a range
of bat species. In the case of lesser horseshoe as Annex II species, the protection of the landscape
in which they forage and commute must be considered.

6.6 The Indicative Concept Masterplan produced by RPS Ltd shows planned retention of the existing
woodland blocks and the creation of landscaping areas which will extend these into the proposed
development area. Whilst the proposed landscaping appears to be ‘beneficial’ in terms of the post
development landscape, the development will clearly create clear breaks in the connectivity of the
surrounding areas. As expressed in paragraph 6.6 this is of particular concern for some of our rarer
species such as lesser horseshoe. There must also be a clear lighting plan showing in detail how
any lighting impacts are to be addressed. Failure to do so could potentially lead to a breach of the
Conservation of Habitats and Species Act 2017 (as amended). Impacts on other protected species,
particularly dormouse, if found present, from light spill and breaks in habitat connectivity also
need to be addressed.

6.7 Currently only a relatively brief ecological appraisal has been made of the application Sites
ecological value by the applicant. In that appraisal no impacts have been predicted or addressed;
even though the masterplan shows landscaping and extension of exiting woodland block, the
impacts of the actual development on protected species have not been addressed.
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6.8 In conclusion, although it is noted that further surveys have been undertaken and are yet to be
reported at the current time, we would consider that there is currently insufficient information to
decide the application. It would be inappropriate for this scheme, which is of a speculative nature
and potentially negatively impacting upon protected species, to be assessed prior to all information
being present. Hawkeswood Ecology considers the application should not be progressed until all
relevant information is presented for appraisal.
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FIGURE 1:
TRANSECT ROUTES AND AREAS OF MAIN BAT ACTIVITY
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Figure 1: Transect routes and areas of major bat activity
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FIGURE 2
LOCATIONS OF PASSIVE DETECTORS
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APPENDIX 1
EXAMPLE SONOGRAMS
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Serotine; 22.04, 4/7/19
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Common pipistrelle, 03.27; 9/9/19
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Also, as known lesser horseshoe roosts are identified from either side of the application
Site, the fact that lesser horseshoe bats were identified commuting through the Site
should really flag up the probable importance of the Site as a commuting route. The
proposal has the potential to create a massive barrier for foraging bats when added to the
presence of the highly lit airport. The impact of this needs to be thoroughly assessed and
does not appear to have been.

Indeed, the limited scope of the survey area is very much understating the potential
importance of Model farm; there is a high probability of fragmentation of habitat which is
not discussed in the document, and as we mention later, there is little in the manner of
any predictive impact assessment made.

A further limitation with regard to bats is the emergence and re-entry observations at
Model Farm. Here, the methodology does not properly describe how the buildings were
observed, and there is no figure showing the location of the observers during the surveys.
Given the very complex layout of the barns, it would be surprising if 5 observers could
properly cover the complex satisfactorily. From Figure 4 it would appear that the
buildings at the rear of the complex were ignored, we would suggest this is a significant
limitation of the survey.

We also note that foraging activity around the barn complex consisted of common and
soprano pipistrelle and noctule bats. Interestingly, Hawkeswood Ecology placed three
static machines through the complex over the period 6th to the 9th September and recorded
whiskered bat activity on all three machines with notable activity, including social calls,
in the covered barn. A contemporary observation was carried out on Barn Complex A
(Figure 4) at this time, 12th September. As bats were found in every building observed,
we would suggest it is a limitation of the survey that the buildings to the rear of the Site,
including the covered yard were apparently not observed at all.

We note the static detector survey results from the farm complex do record Myotis bats
with other species such as Leisler’s bat also present in this area (a species we had one
possible pass of in this area). The difference in passes recorded by the machines at
Locations 10 and 11(Figure 1) in the farmyard area suggests a much higher level of bat
activity around the buildings during the peak season than the observations surveys did.
This may well suggest that further assessment of the buildings is necessary to properly
identify the roost importance of the Site.

Section 2: Breeding Bird Survey Methodology.
Paragraphs 2.7.4 and 2.7.5 make reference to distances between displaying birds for them
to be considered to be different pairs; we note that the distance for skylark is double that
for other passerines. There is no explanation for this interpretation of the survey
technique and it does seem rather arbitrary.

Given the acknowledged difficulty in surveying for skylark we would reasonably expect
some justification for potentially ignoring animals. From personal experience we are very
aware that in south Wales skylark concentrations can be very much higher than may be
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expected. However, it is accepted that the farmland here is managed in such a way that
skylark are less likely to be present in large numbers.

Section 5: Discussion and Evaluation of Impact.
Whilst this section serves as a discussion of the findings, it does not appear to quantify
any potential impacts of the development. It does contain reference to what may happen,
i.e. paragraph 5.1.17 refers to the unmitigated development having potential to sever
commuting routes for bat species, but does not infer any predicted level of impact to this.

The same comments can be applied to Section 5.4, Breeding Birds which contains a
discussion on the falling populations of various species present on Site but makes no
attempt to assess what the actual predictive impact of the works upon those declining
species might be.

Section 6: Recommendations and Mitigation.
Bats:
Paragraph 6.1.7 comments full details of species protection measures during demolition
and destruction of roosts will be included in the subsequent licence application. We
suggest this information should be provided as the LPA must consider the ‘three tests’
(noted in Para 6.1.1) and the LPA decision needs to be based upon whether the tests can
be satisfied; there does not appear to be enough information in the documentation to
support this.

Paragraphs 6.1.11 – 6.1.13 discuss the Core Sustenance Zone for bats. We would note
that the Old Rectory supports roosting bats of two species; one of the roosts is a nursery
roost see Hawkeswood Ecology’s report ‘Review Of Preliminary Ecological Appraisal
For Parc Busnes Porth Cymru and Initial Bat Activity Surveys – September 2019’. This
brings a known nursery roost to very near the boundaries of the development site.

Paragraphs 6.1.14 - 6.1.15 discuss retained habitat and comment on the need for a ‘dark
buffer zone’ on woodland and hedgerows. The report comments that this can be achieved
through the appropriate siting of lighting columns, use of environmentally sensitive
lighting specifications and possibly hoods or cowls. Given that lighting can
fundamentally affect bat behaviour, particularly in some of the species recorded, lesser
horseshoe, Myotis species and brown long-eared bat, we would expect much greater
detail, including a lighting plan (which may be available elsewhere in the application
paperwork but is not referred to).

The potential for disruption of commuting routes is also known to possibly impact upon
available foraging times for animals. Again, given the limited scale of the activity and
static recorded surveys mentioned on page 1, we consider that, particularly with known
lesser horseshoe roosts locally and lesser horseshoe bats recorded within the Site by RPS
and Hawkeswood Ecology on the boundaries of The Old Rectory land holding, much
further consideration needs to be given to the potential impacts of artificial light spill on
the ability of these and other bat species to cope with the scale of the proposed
development.
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With reference to Section 5, no impact assessment is made in relation to the intrusion of
light into a currently dark environment. Nor has the impact of light on the availability and
abundance of prey species been assessed; it has been shown that insect abundance outside
of the lit area can be depleted as insects move towards the lit area. Thus the impacts of
artificial light spill are not limited to light itself, but its impacts on other species.

It is essential that these potential impacts are properly assessed for a development of this
scale.

Dormouse
Paragraph 6.2.3 comments that survey found no dormice and thus there is no requirement
for an EPS licence to be sought. It goes on to recommend a document be prepared to
safely work across the Site with regard to the possible present of dormice. This seems a
little contradictory and current advice would be that a derogation licence should be
sought if there is a possibility of dormice being present on Site.

Although the correct methodology has been employed, there are concerns over the
efficacy of the methodology which RPS would appear to share. In these cases a
derogation licence should be sought prior to commencement of works.

Breeding Birds
Paragraph 6.3.2 comments that a ‘breeding bird survey will be undertaken immediately
prior to works undertaken in March – August…..The survey should be undertaken no
more than 24 hours prior to works in the area.’

Hawkeswood Ecology does not consider this an appropriate methodology to identify
active bird nests. Dependent upon timing, a sitting bird may not be seen during any
simple survey. Further clarification of the methodology to be employed is necessary to
ensure that active nests are not destroyed. The very minimum should be a physical nest
search ahead of any removal plus a watching brief during the works. Nests will be missed
if only an observation survey is relied on.

Conclusions:
In conclusion, Hawkeswood Ecology would comment that whilst the methodologies
employed cannot be faulted and that the results derived from the surveys are very
appropriate as far as they go there are limiting factors to both the surveys and the
subsequent report conclusions and recommendations.

In addition, there is no real predictive impacts assessment made for any of the species
groups apart from those where presence is unlikely (i.e. otters) where a ‘low impact’
assessment is made. Given that all bat species are European Protected Species Annex IV
(Animal and plant species of Community interest in need of strict protection) and lesser
horseshoe are also Annex II species ( Animal and plant species of Community interest
whose conservation requires the designation of Special Areas of Conservation) a
predictive impact assessment would be a minimum expectations for the EIA, the report
merely refers to the ‘absence of mitigation and suitable compensation’ having the
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smooth and direct mitigation. The only other option is the erection of a standalone bat 
mitigation building.

Farmland Birds

To emphasise that the management of land indicated as arable on the plans that falls 
within the transfer portion will be managed primarily for farmland birds rather than 
agricultural production. This will be factored into any agreement between the applicant 
and the Council.

New or Arising Issues

Hedgerows

In the previous response details were asked of the lengths of hedgerow creation and 
restoration.

The SPG for Biodiversity and Development in the vale of Glamorgan states in the 
section under Mitigation (paragraph 10.5.6) that the ratio is 1: 1.5 or 50% above the 
amount/length of habitat lost.

For hedgerows the loss is stated at 1,420 metres whist the new hedgerow planting is 
1,240 metres with an additional 583 metres of hedgerow improvement. 

Even with these figures they are short of the minimum target 2,130 metres required as 
a minimum in the SPG.

The applicant is asked to look at further options for hedgerow planting and/or 
restoration.

Conclusion 

Because the issue of phasing of bat mitigation has yet to be resolved and that the 
proposed hedgerow creation and restoration falls below the minimum target set in the 
Biodiversity and Development SPG then a holding objection is maintained until further 
information is provided.
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RELEVANT POLICIES FOR INFORMATION

MG21 - SITES OF IMPORTANCE FOR NATURE CONSERVATION, REGIONALLY 
IMPORTANT GEOLOGICAL AND GEOMORPHOLOGICAL SITES AND PRIORITY
HABITATS AND SPECIES.
Development proposals likely to have an adverse impact on sites of importance for
nature conservation or priority habitats and species will only be permitted where it can 
be demonstrated that:
1. The need for the development clearly outweighs the nature conservation value of
the site;
2. Adverse impacts on nature conservation and geological features can be avoided;
3. Appropriate and proportionate mitigation and compensation measures can be
provided; and
4. The development conserves and where possible enhances biodiversity

MD9 – PROMOTING BIODIVERSITY
New development proposals will be required to conserve and where appropriate
enhance biodiversity interests unless it can be demonstrated that:
1. The need for the development clearly outweighs the biodiversity value of the site;
and
2. The impacts of the development can be satisfactorily mitigated and acceptably
managed through appropriate future management regimes.
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ANNEX 1 – SUPPORTING INFORMATION (Legislation, planning policy and case 
law)

CONSERVATION OF HABITATS AND SPECIES REGULATIONS 2017

Known as the Conservation of Habitats and Species Regulations 2017 “Habitats 
Regulations” transpose the Council Directive 92/43/EEC on the Conservation of Natural 
Habitats and of Wild Fauna and Flora (the Habitats Directive) instrument transposes the 
into UK law.  The Directive is the means by which the European Union meets its 
obligations under the Bern Convention.  The most vulnerable and rarest of species 
internationally (in the European context) are afforded protection under this legislation.  
The species listed on Schedule 2 of the Habitats Regulations are termed “European 
Protected Species” and are afforded the highest levels of protection and command strict 
licensing requirements for any works which may affect them.  The species include all 
British bats, Otter, Dormouse and Great Crested Newt.  They are fully protected against 
disturbance, killing, injury or taking. In addition any site regarded as their “breeding site 
or resting place” is also protected.  It is generally regarded that the site is protected 
whether the animals are present or not.

The Habitats Regulations clearly outline the role of Planning Authorities in the 
implementation of the Habitats and Birds Directives; by stating [Section 10] 

10.—(1) ………a competent authority must take such steps in the exercise of their 
functions as they consider appropriate to secure the objective in paragraph (3), so far as 
lies within their powers. 

(3) The objective is the preservation, maintenance and re-establishment of a sufficient
diversity and area of habitat for wild birds in the United Kingdom, including by means of
the upkeep, management and creation of such habitat, as appropriate, having regard to
the requirements of Article 2 of the new Wild Birds Directive (measures to maintain the
population of bird species).

Habitats Regulations Licensing

Where works will affect a EPS, then the developer must seek a derogation (licence) 
prior to undertaking the works. The licence can only be issue once the “3 tests” are 
satisfied, that is:

Test 1 – the purposes of “preserving public health or safety, or for reasons of 
overriding public interest, including those of a social or economic nature 
and beneficial consequences of primary importance for the environment”. 

Test 2 – there must be “no satisfactory alternative”; and
Test 3 – the derogation is “not detrimental to the maintenance of the population of 

the species concerned at a favourable conservation status in their natural 
range”.

Licences are issued by Natural Resources Wales (NRW), with NRW assessing Test 3, 
and the LPA assessing tests 1 & 2 (where proposals are not subject to planning, then 
NRW alone will assess all three tests).  Where Planning regulations apply, the NRW will 
only issue a licence after determination of the planning application.  Planners failing to 
do so will be in breach of the Habitats Regulations (see also Case Law, Morge Case 
and Woolley Ruling below).

112



5

WILDLIFE AND COUNTRYSIDE ACT 1981 (AS AMENDED) 

The WCA protects the UK’s most vulnerable and rare species as outlined below.

Section 1 – breeding birds. The basic protection afforded to all birds is:

• Protection from killing, injury or taking of any wild bird
• Protection from taking, damaging or destroying the nest of any wild bird
• Protection from taking or destroying the egg of any wild bird

Further, some species, specifically those listed on Schedule 1 of the Act are afforded 
extra levels of protection to include:

• Protection from disturbance whilst it is nest building; or, is at or near a nest with
eggs or young, or disturb the dependant young of such a bird.

There are exemptions from this basic protection for, for example: sale, control of pest 
species and sporting eg. game birds outside of the close season.  

Section 9 (Schedule 5) - protected animals (other than birds) All animals listed on 
Schedule 5 are protected against killing, injury or taking.  Any structure/place used for 
shelter or protection is protected against damage, destruction or obstructing access to. 
And it is an offence to disturb an animal whilst using such a structure / place.  Some 
species are afforded “Part Protection” meaning that they enjoy only some of the 
protection outlined above – eg the animals may be protected, but not their structure 
used for shelter/protection (such as slow worm).

Section 13 (Schedule 8) – protected plants.  Protected plants are afforded protection 
against: being picked, uprooted or destroyed.  They are also protected against sale (or 
advertising for sale) – this is particularly relevant with respect to bluebells. 

THE PROTECTION OF BADGERS ACT 1992

This protects badgers from killing, injury and taking; or attempting to kill, injure or take. 
Badger setts are also afforded protection and it is an offence to:

• Damage a badger sett or any part of it
• Destroy a badger sett
• Obstruct access to any entrance of a badger sett
• Disturb a badger when it is occupying a badger sett

Development which will destroy or disturb a badger sett (within 30m) is subject to 
licensing.  The licensing body is NRW. However, badgers are considered a species 
protected under UK legislation (see PPW) and are therefore a material consideration 
during the planning decision. 
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ENVIRONMENT (WALES) ACT 2016

The Environment (Wales) Act became law in March 2016 and replaces the earlier 
Natural Environment and Rural Communities Act 2006. It puts in place legislation to 
enable Wales’ resources to be managed in a more proactive, sustainable and joined up 
manner and to form part of the legislative framework necessary to tackle climate 
change. The Act supports the Welsh Governments wider remit under the Well-Being of 
Future Generations (Wales) Act 2015 so that Wales may benefit from a prosperous 
economy, a healthy and resilient environment and vibrant, cohesive communities.

Section 6 of the Environment Act requires all that public authorities “must seek to 
maintain and enhance biodiversity in the exercise of functions in relation to 
Wales, and in so doing promote the resilience of ecosystems, so far as consistent 
with the proper exercise of those functions”. The intention of this duty is to ensure 
biodiversity becomes an integral part of decision making in public authorities. 

Welsh Government, with consultation with NRW must prepare and publish a list of 
habitats and species which, in their opinion, are of principal importance for maintaining 
and enhancing biodiversity in Wales (“Section 7 list”). Public bodies must take all 
reasonable steps to maintain and enhance the living organisms and types of habitat on 
this list. At the current time, this list directly replaces the list created under the now 
defunct Section 42 of the Natural Environment of Rural Communities (NERC) Act 2006 
(Habitats and Species of Principal Importance for Conservation in Wales). 

PLANNING POLICY WALES SEPTEMBER 2009 (TECHNICAL ADVICE NOTE 5: 
NATURE CONSERVATION AND PLANNING)

Section 6.2.1 – the presence of a protected species is a material consideration when a 
local planning authority is considering a development proposal, that, if carried out, 
would be likely to result in disturbance or harm to the species or its habitat. 

Section 6.2.2 – It is essential that the presence or otherwise of protected species, and 
the extent that they may be affected by the proposed development, is established 
before the planning permission is granted. 

Section 6.3.5 – any step in the planning or implementation of a development likely to 
affect a European Protected Species could be subject to a licence to permit or the 
survey or implement the proposal are under a duty to have regard to the requirements 
of the Habitats Directive in exercising their functions.

PLANNING POLICY WALES (EDITION 10, DECEMBER 2018)

Planning Policy Wales, Section 6.4 places a duty on local authorities to ensure that 
biodiversity and resilience are fully considered by Local authorities. 

Particular reference is made to The Section 6 Duty (Environment Act)  to ensure that 
planning authorities demonstrate that they have sought to fulfil the duties and 
requirements of Section 6 of the Environment Act by taking all reasonable steps to 
maintain and enhance biodiversity in the exercise our their functions.  

Protected Species under European or UK legislation, or under section 7 of the 
Environment Act are a material consideration when a planning authority is considering a 
development proposal which, if carried out, would be likely to result in disturbance or 
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harm to the species or its habitat and to ensure that the range and population of the 
species is sustained. (Section 6.4.22)

Paragraph 6.4.23 outlines the process whereby European Protected Species are 
considered in Planning.  

VALE OF GLAMORGAN COUNCIL - SUPPLEMENTARY PLANNING GUIDANCE 

Supplementary Planning Guidance – Biodiversity and Development

WOOLLEY RULING

This case confirmed that local planning authorities must apply the same three tests as 
Natural England (in Wales, CCW) when deciding whether to grant planning permission 
when one or more of the European protected species offences under the Habitats 
Regulations may be committed. 

This judgment clarifies a legal duty which was already in existence although many 
planning authorities were not applying it correctly.  His Honour Judge Waksman QC, in 
the High Court in June 2010, handed down this ruling in the case of R (on the 
application of Simon Woolley) v Cheshire East Borough Council concerning a 
development with a bat roost.  This judgment makes it clear that the local planning 
authority must apply the “3 tests” when determining a planning application.

MORGE CASE (SUPREME COURT CASE 19 JANUARY 2011)

The case gives clarification to deliberate disturbance and to the interpretation of 
“damage or destruction of a breeding site or resting place”.  It also gives guidance on 
how LPA should discharge their duties with respect to the Habitats Directive.  

CORNWALL RULING

Judgement that a planning authority had acted unlawfully by granting planning 
permission without sufficient information on flora and fauna.

Sometimes planning authorities grant planning permission before some or all ecological 
surveys have been carried out, making ecological surveys a planning condition, or 
Section 106 Agreement, under the Town and Country Planning Act 1990.

For development that requires an Environmental Impact Assessment this practice was 
subject to judicial review proceedings in the High Court and it was determined that the 
planning authority had acted unlawfully by granting planning permission without 
sufficient information on flora and fauna (known as the Cornwall Ruling because the 
planning authority in this case was Cornwall County Council). Requiring surveys as a 
condition of the Section 106 Agreement was not sufficient, as this would exclude the 
consultation process that is required under the Town and Country Planning (EIA) 
Regulations (1999).
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Whilst we do not necessarily seek to question the unviable nature of the development, it is noted that 

the Avison Young report assumes an annual take-up of 50,000 sq ft GIA of manufacturing/warehouse 

space per annum and a take-up of 8,500 sq ft NIA of office space per annum. However, it is stated 

that although the annual take-up across other more attractive major Business Parks typically range 

from 15,000 – 50,000 sq ft per annum, they have applied an annual take-up rate at the top end of this 

range, which was considered to be optimistic. The conclusion, in Avison Young’s opinion, was that 

such take up rates are highly questionable and if not achieved, will again mean that the scheme is 

unviable.   

Moreover, the conclusion of the Avison Young report is significant in that they show a loss of 

£10,400,000 (assuming no interest charges) and £34,500,000 (assuming interest is charged at 5%), 

which demonstrates that the scheme is not viable, and that without Government/public sector 

intervention by way of gap funding it is unlikely ever to be delivered. It will not be able to support the 

level of s106 contributions required for off-site road improvements, improvements to sustainable 

transport, and improvements to Porthkerry Park. The implications from the unviable nature of the 

development on the s106 contributions are outlined in the previous July 2021 Committee Report, and 

clearly illustrate a woeful shortfall in the provision to be provided.   

Consequently the demand, and indeed the appetite to construct such a development is highly 

questionable. Serious concern is raised as to why Legal & General are progressing with such a loss 

making scheme and as to why the Authority is allowing such a significant loss of contributions. Serious 

questions at Planning Committee need to be raised as to why this wholly unviable scheme is 

continuing or indeed needed and also to question what is the ultimate end goal for Legal & General 

for the site. 

Drainage 

It is noted that Welsh Water (DCWW) initially objected to the proposals for the following reasons:  

 Site layout should take account of the location of the sewer;  

 It is unlikely that sufficient capacity exists to accommodate foul flows generated by the 

development; and  

 The proposed development is within an area where there are water supply problems, for which 

no improvements are currently planned. 

We note that further comments have been received from DCWW as part of the application consultation 

process (29th August 2019), which appears to suggest a potential planning condition for the 

submission of an Hydraulic Modelling Assessment (HMA) prior to the submission of any reserved 

matters applications. This is contrary to DCWW’s preference for such assessments to be provided up 

front as part of an application submission, setting out that development should not be supported where 

there are no known solutions.  

Notwithstanding the issues raised above concerning capacity, we hereby reiterate that the proposed 

foul sewer to provide foul drainage for the site crosses the land in the private ownership of our client, 

including the garden of their private residence. Moreover, the route of the proposed foul sewer also 

crosses through the SINCs and areas of Ancient Woodland previously identified in a number of places. 

This would clearly have a significant impact upon the ecological, landscape and heritage value of the 

habitats, as well as potentially impact upon existing protected species. Although this has been 

highlighted on numerous occasions, no revisions have been made to take account of this. 
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The farcical nature of the proposed foul drainage route is also highlighted in the attached DCWW 

correspondence to our clients (dated Nov 2021) which states that ‘Our initial assessment of the route 

identifies a host of physical and ecological constraints which would render the route unviable, therefore 

not able to be adopted by us’.  

As detailed in the July 2021 Committee Report, DCWW and Natural Resource Wales both maintain 

that the local drainage infrastructure is considered inadequate to accommodate the proposed capacity 

of this development.  

Noting the lack of plans to improve capacity and risk of overwhelming the public sewerage, DCWW 

concerns remain where it is ‘unlikely that sufficient capacity exists to accommodate the development 

without causing detriment to the existing services’ that includes the Porthkerry Sewerage Pumping 

Station adjacent to The Old Rectory. Comments raised by DCWW further highlight the failure to identify 

a suitable point of communication for the proposed development site to be served by adequate water 

supply. 

It is acknowledged that condition 8c addresses the impact of proposed excavation works for the 

drainage and SuDS proposal on existing trees, however the works continue to raise concern regarding 

the proximity of the proposed sewer and risk of direct damage to the Root Protection Area of several 

old trees located within the curtilage of The Old Rectory. Moreover, additional surface water drainage 

carried by the existing streams that may arise from a reduction of permeability of land threaten several 

of the old oaks positioned directly on the banks of the streams. 

As detailed within Condition 9, a foul water drainage scheme is to be agreed prior to approval of 

reserved matters or commencement of development for that site and/or other identified. Also Condition 

10 requires that no development shall take place on any phase of development, until a point of 

connection to the public sewerage system for that phase and/or other identified part, has been 

identified by a hydraulic modelling assessment. There remains significant ambiguity on this point and 

no additional works have been undertaken.  

Condition 12 relates to the proposed SuDS for surface water disposal, where the proposed designated 

SuDS attenuation areas surrounds the boundary of our client’s land reservations remain on the impact 

this may have on private land of The Old Rectory.  

The Council is reminded that where plans seek to go through and surround our client’s land we must 

be made aware and kept informed in full detail as the issue is dealt with by reserved matters.  

Transport  

Numerous representations have previously been made relating to the proposed development’s impact 

on transport. Additional concern is raised where the transport assessment is ‘notably reliant upon 

infrastructure improvement in the locality, in order to promote travel by means other than private car’, 

yet it is noted that due to the recently published development viability, officers do not recommend 

seeking a financial contribution toward sustainable transport, which would equate to in excess of 

£3,700,000.  

Rather it is considered that a transfer of a 10m strip of land to the Council across the site frontage with 

Port Road via the s106 Legal Agreement would be acceptable to compensate for the fact that the 

development would fail to deliver any sustainable links itself. Moreover, the Council are still then 

required to secure subsequent funding for construction, which questions if this is an acceptable 
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alternative. Further consideration is needed to fully explain how the land transfer would equate 

anywhere near to the required financial contribution the development generates and if this is sufficient 

to adhere to the Sustainable Transport requirements set out in Future Wales, Llwybr Newydd and 

Planning Policy Wales.  

Where the site has poor existing public transport and active travel connectivity, if approved, the 

development must ensure it does not result in unacceptable traffic impacts within the locality and wider 

transport network.  

Ecology  

Reservations remain regarding the impacts of habitat loss and hedgerow loss from the development, 

on the number of rare species that have been recorded on site. Although the July 2021 Committee 

Report states such species are principally woodland species and unlikely to be adversely affected by 

the development, they still hold significant ecological value to the surrounding land and Porthkerry 

Country Park. The ecological information provided on behalf of Mr and Mrs Stevens previously noted 

that in their review it was highly suggestive of a wider presence of protected biodiversity (bats, 

badgers, barn owls and more) within both the area immediately adjacent to the proposed development, 

as well as the application site itself. Consequently, it is considered that further information and detail 

was required in order to make an informed conclusion regarding the likely impacts of the proposed 

development upon protected species and wider ecological assets. This information has not been 

collected/made public by the applicants.  

We note Condition 6 and 7 which refer to an updated Precautionary Dormouse Strategy and 

Biodiversity Management Strategy, however suggest that these must carefully consider the impact of 

the proposal on the existing habitat and extended area to ensure no harm to the abundant adjoining 

wildlife and ecology. 

Furthermore, we require confirmation that the original ecological information provided is within the 

standard 2 year timeframe to allow a further determination of the application.   

Summary 

In summary, we continue to have strong reservations regarding the proposals, many of which have 

been previously raised and continue to be unaddressed by the applicant, which it is felt must be 

resolved before the proposals can be appropriately determined. The route of a sewer across our clients 

land must be addressed urgently and we must be kept informed as the issue is addressed.  

Overall, the proposed development continues to raise concerns regarding drainage, transport, and 

ecology.  However, with the publication of both the RPS & Sutton and the independent Avison Young 

report, it is clearly evident that this scheme is wholly unviable, and has considerable impacts upon the 

required s106 contributions levels to be provided. There are serious questions as to how such an 

unviable scheme can even be considered.  

If consented by the Authority then it is important to reiterate that the farm will be closed, the land likely 

to be left abandoned, but our clients ask to what end? Unless Legal & General are possibly planning 

to apply in the future for a different, more remunerative opportunity?  
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Developer Services 
PO Box 3146 
Cardiff 
CF30 0EH 
 
Tel:   +44 (0)800 917 2652 
Fax:   +44 (0)2920 740472 
E.mail: developer.services@dwrcymru.com 

Gwasanaethau Datblygu 
Blwch Post 3146 
Caerdydd 
CF30 0EH 
 
Ffôn:  +44 (0)800 917 2652 
Ffacs:  +44 (0)2920 740472 
E.bost: developer.services@dwrcymru.com 

 
 

   

We’re not-for-profit. Every single penny we make goes back into looking  
after your water and environment. You can contact us in Welsh or English.  
 
Rydym yn gwmni nid-er-elw. Mae pob ceiniog a wnawn yn mynd i ofalu  
am eich dŵr a’ch amgylchedd. Cysylltwch a ni yn Gymraeg neu’n Saesneg. 

 

Dŵr Cymru Cyf. (No./Rhif 2366777) 
A limited Company registered in Wales:  
Cwmni cyfyngedig wedi’i gofrestu yng Nghymru: 
 
Linea, Fortran Road, St Mellons, Cardiff, CF3 0LT 

 

Mr & Mrs Stevens       Date: 08/11/2021 

The Old Rectory    

Porthkerry        Your reference: N/A 

Rhoose         

CF62 3BZ        Our reference: PLA0044209   

        

Sent by e-mail only 

  

Dear Mr & Mrs Stevens,  

 

I refer to proposals for development at Model Farm in Rhoose. I am aware that whilst Planning Permission 

was awarded by the Vale of Glamorgan Council, this decision has now been quashed and a further 

application may be submitted in due course by the Applicant.  

Dŵr Cymru’s Planning Position 

You will be aware that the details of the development (building usage and therefore water or waste demand) 

are indicative/unknown at this stage, and therefore in order to protect our systems and the service we 

provide to customers in the area (as well as protecting the environment), we recommended appropriate 

planning conditions to the Local Planning Authority, to ensure that these matters are controlled via the 

planning process. The initial decision granted by the Vale of Glamorgan Council included these conditions, 

which are summarised as follows. For sewerage matters; 

- Condition 9 required the submission of a drainage strategy showing how the development site would be 

drained (i.e., the arrangements within the site).  

 

- Condition 10 ensured that, prior to the commencement of development, a hydraulic modelling 

assessment of the public sewerage system in the area would need to be undertaken to assess the 

capacity of the system to accommodate the flows generated from the site. The assessment would also 

identify a suitable point of connection on the existing system. Should any reinforcement/upgrade of the 

system be required, any such works would need to be funded by the Applicant and completed in 

advance of the communication of flows to the network. 

 

For water supply, condition 11 requires any reinforcement works of the local system (identified by a hydraulic 

modelling assessment) to be completed, in the same way as our position on sewerage matters.  

At this stage I can advise that the assessment of either the sewerage or water supply systems in the area 

have not been undertaken, and we await instruction from the Applicant in this regard. I trust the above 

provides you with the reassurance that the local system (and environment) will be protected from the impact 

of the development and adequately controlled via the planning process.  
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Proposed Sewer Connection Route 

Turning to the indicative route of the new sewer provided by the Applicant as part of the planning 

submission, this is a proposal we have not agreed to and in any event would be superseded by the 

undertaking (and outcomes of) the Hydraulic Modelling Assessment.  

Any foul sewer connection to the existing public sewer network, must comply with Mandatory Sewer Design 

Standards set out by Welsh Ministers, the sewer must also be included within a Sewer Adoption Agreement 

before any works commence. We therefore have a vested interest in confirming that any new sewers within 

our operational area, not only comply with the necessary standards and are adopted, they also need to be 

accessible and free of any constraints which would limit our ability to effectively maintain the sewer once it 

is adopted. In this example, I can only surmise that the theoretical route of the sewer, was prepared as part 

of a limited “desktop” exercise. Our initial assessment of the route identifies a host of physical and ecological 

constraints which would render the route unviable, therefore not able to be adopted by us.  

At this juncture, and in the absence of a new planning application or further detail from the Application in 

respect of a drainage strategy, we cannot comment any further in respect of the final sewerage 

arrangements of the site. That said, I do hope that the above provides you with the reassurance that we are 

carefully managing the site (as with any other development) to ensure that it doesn’t compromise our service 

to customers, the protection of the environment or our ability to maintain the system in line with the 

requirements set out in the Water Industry Act 1991. 

I do hope the above clarifies our position and reinforced our communications to date on this matter. 

However, should you require any further information please do not hesitate to contact me.      

 

Yours sincerely,  

Owain George 

Head of Development Planning 

Dwr Cymru Welsh Water 

122





2

A Hedgerow, Scrub and Woodland Management Plan was submitted in June 2021.

The original PEA conformed to the standard set out by the Chartered Institute for 
Ecology and Environmental Management, ‘Guidelines for Preliminary Ecological 
Appraisal’ Second edition, December 2017.

Both the previous County Ecologist and myself do/did not regard the PEA as deficient 
though both of us have raised issues that have resulted in both further surveys and 
amendments to the plans.

This will continue to be an iterative process as this is an outline application and further 
details will be worked through as the development moves forward and the concomitant 
biodiversity mitigations and enhancements.

Rare species

A number of rare species have been recorded on site but none of these has any 
protection in law through either the Wildlife and Countryside Act 1981 (as amended)
nor in the Section 6 species list of the Environment (Wales) Act 2016. In reviewing the 
application, it has been our view that such species are unlikely to be adversely 
affected by the development.

Platycis minutus

A beetle found in and around rotting wood, mainly beech, birch and oak, in woodland 
and parkland settings. 46 records in Wales with 30 since 2000 in 20 hectads. (Aderyn)

Platyrhinus resinosus – Resin Weevil

Nationally scarce but increasing in range and abundance recently. Associated with the 
fungus Daldinia concentricus found growing on Ash and some other broadleaved 
trees. 21 records in Wales with 18 since 2000 in 18 hectads (Aderyn)

Pluteus aurantiorugosus – Flame Shield mushroom

A wood rotting fungus that occurs on stumps and buried logs of broadleaved trees 
principally elm and ash. 13 records in Wales in 9 hectads, all since 2000. (Aderyn)

Perenniporia ochroleuca

A small polypore (bract) fungus that is normally found on blackthorn, hawthorn and 
oak. 7 records in Wales in three tetrads all since 2006 (Aderyn). The Kew Lost and 
Found Project (2014 – 2020) added 96 records in the UK including 6 in Wales at 5 
separate locations.

All of these species are principally woodland species and the existing woodlands are 
not affected by the development close to Port Road but within the area to be managed 
for nature conservation by Porthkerry County Park.

Hedgerows

The applicants have now provided a table listing the losses of hedgerow at 2.04 km. 
and a length of 3.01 km of new hedgerows and 0.3km of hedgerows to be restored 
through additional planting. Therefore, the target set out in the Biodiversity and 
Development SPG has been met. The applicants also propose to plant 1.5 hectare of 
hazel dominated scrub, 1 hectare of scrub and 2.5 hectares of new broadleaved 
woodland planting.
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Conclusion 

THE PEA and supporting documents are to the standards set out by CIEEM.

Rare Species – none have statutory protection, and most are confined to the 
woodlands which are unaffected by the development.

The applicant has met the requirements in the Biodiversity and Development SPG for 
the compensation by length of lost hedgerows.

RELEVANT POLICIES FOR INFORMATION

MG21 - SITES OF IMPORTANCE FOR NATURE CONSERVATION, REGIONALLY 
IMPORTANT GEOLOGICAL AND GEOMORPHOLOGICAL SITES AND PRIORITY
HABITATS AND SPECIES.
Development proposals likely to have an adverse impact on sites of importance for
nature conservation or priority habitats and species will only be permitted where it can 
be demonstrated that:
1. The need for the development clearly outweighs the nature conservation value of
the site;
2. Adverse impacts on nature conservation and geological features can be avoided;
3. Appropriate and proportionate mitigation and compensation measures can be
provided; and
4. The development conserves and where possible enhances biodiversity

MD9 – PROMOTING BIODIVERSITY
New development proposals will be required to conserve and where appropriate
enhance biodiversity interests unless it can be demonstrated that:
1. The need for the development clearly outweighs the biodiversity value of the site;
and
2. The impacts of the development can be satisfactorily mitigated and acceptably
managed through appropriate future management regimes.

125



4

ANNEX 1 – SUPPORTING INFORMATION (Legislation, planning policy and case 
law)

CONSERVATION OF HABITATS AND SPECIES REGULATIONS 2017

Known as the Conservation of Habitats and Species Regulations 2017 “Habitats 
Regulations” transpose the Council Directive 92/43/EEC on the Conservation of Natural 
Habitats and of Wild Fauna and Flora (the Habitats Directive) instrument transposes the 
into UK law.  The Directive is the means by which the European Union meets its 
obligations under the Bern Convention.  The most vulnerable and rarest of species 
internationally (in the European context) are afforded protection under this legislation.  
The species listed on Schedule 2 of the Habitats Regulations are termed “European 
Protected Species” and are afforded the highest levels of protection and command strict 
licensing requirements for any works which may affect them.  The species include all 
British bats, Otter, Dormouse and Great Crested Newt.  They are fully protected against 
disturbance, killing, injury or taking. In addition any site regarded as their “breeding site 
or resting place” is also protected.  It is generally regarded that the site is protected 
whether the animals are present or not.

The Habitats Regulations clearly outline the role of Planning Authorities in the 
implementation of the Habitats and Birds Directives; by stating [Section 10] 

10.—(1) ………a competent authority must take such steps in the exercise of their 
functions as they consider appropriate to secure the objective in paragraph (3), so far as 
lies within their powers. 

(3) The objective is the preservation, maintenance and re-establishment of a sufficient
diversity and area of habitat for wild birds in the United Kingdom, including by means of
the upkeep, management and creation of such habitat, as appropriate, having regard to
the requirements of Article 2 of the new Wild Birds Directive (measures to maintain the
population of bird species).

Habitats Regulations Licensing

Where works will affect a EPS, then the developer must seek a derogation (licence) 
prior to undertaking the works. The licence can only be issue once the “3 tests” are 
satisfied, that is:

Test 1 – the purposes of “preserving public health or safety, or for reasons of 
overriding public interest, including those of a social or economic nature 
and beneficial consequences of primary importance for the environment”. 

Test 2 – there must be “no satisfactory alternative”; and
Test 3 – the derogation is “not detrimental to the maintenance of the population of 

the species concerned at a favourable conservation status in their natural 
range”.

Licences are issued by Natural Resources Wales (NRW), with NRW assessing Test 3, 
and the LPA assessing tests 1 & 2 (where proposals are not subject to planning, then 
NRW alone will assess all three tests).  Where Planning regulations apply, the NRW will 
only issue a licence after determination of the planning application.  Planners failing to 
do so will be in breach of the Habitats Regulations (see also Case Law, Morge Case 
and Woolley Ruling below).
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WILDLIFE AND COUNTRYSIDE ACT 1981 (AS AMENDED) 

The WCA protects the UK’s most vulnerable and rare species as outlined below.

Section 1 – breeding birds. The basic protection afforded to all birds is:

• Protection from killing, injury or taking of any wild bird
• Protection from taking, damaging or destroying the nest of any wild bird
• Protection from taking or destroying the egg of any wild bird

Further, some species, specifically those listed on Schedule 1 of the Act are afforded 
extra levels of protection to include:

• Protection from disturbance whilst it is nest building; or, is at or near a nest with
eggs or young, or disturb the dependant young of such a bird.

There are exemptions from this basic protection for, for example: sale, control of pest 
species and sporting eg. game birds outside of the close season.  

Section 9 (Schedule 5) - protected animals (other than birds) All animals listed on 
Schedule 5 are protected against killing, injury or taking.  Any structure/place used for 
shelter or protection is protected against damage, destruction or obstructing access to. 
And it is an offence to disturb an animal whilst using such a structure / place.  Some 
species are afforded “Part Protection” meaning that they enjoy only some of the 
protection outlined above – eg the animals may be protected, but not their structure 
used for shelter/protection (such as slow worm).

Section 13 (Schedule 8) – protected plants.  Protected plants are afforded protection 
against: being picked, uprooted or destroyed.  They are also protected against sale (or 
advertising for sale) – this is particularly relevant with respect to bluebells. 

THE PROTECTION OF BADGERS ACT 1992

This protects badgers from killing, injury and taking; or attempting to kill, injure or take. 
Badger setts are also afforded protection and it is an offence to:

• Damage a badger sett or any part of it
• Destroy a badger sett
• Obstruct access to any entrance of a badger sett
• Disturb a badger when it is occupying a badger sett

Development which will destroy or disturb a badger sett (within 30m) is subject to 
licensing.  The licensing body is NRW. However, badgers are considered a species 
protected under UK legislation (see PPW) and are therefore a material consideration 
during the planning decision. 
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ENVIRONMENT (WALES) ACT 2016

The Environment (Wales) Act became law in March 2016 and replaces the earlier 
Natural Environment and Rural Communities Act 2006. It puts in place legislation to 
enable Wales’ resources to be managed in a more proactive, sustainable and joined up 
manner and to form part of the legislative framework necessary to tackle climate 
change. The Act supports the Welsh Governments wider remit under the Well-Being of 
Future Generations (Wales) Act 2015 so that Wales may benefit from a prosperous 
economy, a healthy and resilient environment and vibrant, cohesive communities.

Section 6 of the Environment Act requires all that public authorities “must seek to 
maintain and enhance biodiversity in the exercise of functions in relation to 
Wales, and in so doing promote the resilience of ecosystems, so far as consistent 
with the proper exercise of those functions”. The intention of this duty is to ensure
biodiversity becomes an integral part of decision making in public authorities. 

Welsh Government, with consultation with NRW must prepare and publish a list of 
habitats and species which, in their opinion, are of principal importance for maintaining 
and enhancing biodiversity in Wales (“Section 7 list”). Public bodies must take all 
reasonable steps to maintain and enhance the living organisms and types of habitat on 
this list. At the current time, this list directly replaces the list created under the now 
defunct Section 42 of the Natural Environment of Rural Communities (NERC) Act 2006 
(Habitats and Species of Principal Importance for Conservation in Wales). 

PLANNING POLICY WALES SEPTEMBER 2009 (TECHNICAL ADVICE NOTE 5: 
NATURE CONSERVATION AND PLANNING)

Section 6.2.1 – the presence of a protected species is a material consideration when a 
local planning authority is considering a development proposal, that, if carried out, 
would be likely to result in disturbance or harm to the species or its habitat. 

Section 6.2.2 – It is essential that the presence or otherwise of protected species, and 
the extent that they may be affected by the proposed development, is established 
before the planning permission is granted. 

Section 6.3.5 – any step in the planning or implementation of a development likely to 
affect a European Protected Species could be subject to a licence to permit or the
survey or implement the proposal are under a duty to have regard to the requirements 
of the Habitats Directive in exercising their functions.

PLANNING POLICY WALES (EDITION 10, DECEMBER 2018)

Planning Policy Wales, Section 6.4 places a duty on local authorities to ensure that 
biodiversity and resilience are fully considered by Local authorities. 

Particular reference is made to The Section 6 Duty (Environment Act)  to ensure that 
planning authorities demonstrate that they have sought to fulfil the duties and 
requirements of Section 6 of the Environment Act by taking all reasonable steps to 
maintain and enhance biodiversity in the exercise our their functions.  

Protected Species under European or UK legislation, or under section 7 of the 
Environment Act are a material consideration when a planning authority is considering a 
development proposal which, if carried out, would be likely to result in disturbance or 
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harm to the species or its habitat and to ensure that the range and population of the 
species is sustained. (Section 6.4.22)

Paragraph 6.4.23 outlines the process whereby European Protected Species are 
considered in Planning.  

VALE OF GLAMORGAN COUNCIL - SUPPLEMENTARY PLANNING GUIDANCE 

Supplementary Planning Guidance – Biodiversity and Development

WOOLLEY RULING

This case confirmed that local planning authorities must apply the same three tests as 
Natural England (in Wales, CCW) when deciding whether to grant planning permission 
when one or more of the European protected species offences under the Habitats 
Regulations may be committed. 

This judgment clarifies a legal duty which was already in existence although many 
planning authorities were not applying it correctly.  His Honour Judge Waksman QC, in 
the High Court in June 2010, handed down this ruling in the case of R (on the 
application of Simon Woolley) v Cheshire East Borough Council concerning a 
development with a bat roost.  This judgment makes it clear that the local planning 
authority must apply the “3 tests” when determining a planning application.

MORGE CASE (SUPREME COURT CASE 19 JANUARY 2011)

The case gives clarification to deliberate disturbance and to the interpretation of 
“damage or destruction of a breeding site or resting place”.  It also gives guidance on 
how LPA should discharge their duties with respect to the Habitats Directive.  

CORNWALL RULING

Judgement that a planning authority had acted unlawfully by granting planning 
permission without sufficient information on flora and fauna.

Sometimes planning authorities grant planning permission before some or all ecological 
surveys have been carried out, making ecological surveys a planning condition, or 
Section 106 Agreement, under the Town and Country Planning Act 1990.

For development that requires an Environmental Impact Assessment this practice was 
subject to judicial review proceedings in the High Court and it was determined that the 
planning authority had acted unlawfully by granting planning permission without 
sufficient information on flora and fauna (known as the Cornwall Ruling because the 
planning authority in this case was Cornwall County Council). Requiring surveys as a 
condition of the Section 106 Agreement was not sufficient, as this would exclude the 
consultation process that is required under the Town and Country Planning (EIA) 
Regulations (1999).
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Vale of Glamorgan Council 

Civic Offices 

Holton Road 

Barry 

CF63 4RU 

26th May 2022 

Dear Mr Rowlands, 

Application: 2019/00871/OUT 

Proposal: Hybrid application comprising an outline application for the demolition of existing 

buildings and erection of 44.75ha Class B1/B2/B8 Business Park, car parking, landscaping, drainage 

infrastructure, ecological mitigation and ancillary works (all matters reserved aside from access) 

within Area A and ... | Land at Model Farm, Port Road, Rhoose  

As the UK's leading woodland conservation charity, Coed Cadw (The Woodland Trust) aims to protect 

native woods, trees and their wildlife for the future. Through the restoration and improvement of 

woodland biodiversity and increased awareness and understanding of important woodland, these 

aims can be achieved. The Woodland Trust owns and cares for over 100 sites covering more than 

2,800 hectares across Wales and we have 500,000 members and supporters across the whole of the 

UK.  

Impact to ancient woodland 

The Woodland Trust would like to lodge a holding objection to planning application 2019/00871/OUT 

on the basis of potential deterioration and detrimental impact to an area of Ancient Semi Natural 

Woodland (grid ref: ST077673) designated on Natural Resources Wales’ Ancient Woodland Inventory 

(AWI)1. The Ancient Woodland Inventory places woodland into one of four categories: 

• Ancient Semi-Natural Woodland (ASNW) – broadleaf woodlands comprising mainly native

tree and shrub species which are believed to have been in existence for over 400 years

• Plantation on Ancient Woodland Sites (PAWS) – sites which are believed to have been

continuously wooded for over 400 years and currently have a canopy cover of more than

50 percent non-native conifer tree species

• Restored Ancient Woodland Sites (RAWS) – woodlands which are predominately broadleaf

now and are believed to have been continually wooded for over 400 years. These woodlands

will have gone through a phase when canopy cover was more than 50% non-native conifer

tree species and now have a canopy cover of more than 50 percent broadleaf.

• Ancient Woodland Site of Unknown Category (AWSU) – woodlands which may be ASNW,

RAWS or PAWS. These areas are predominantly in transition and existing tree cover is

described as 'shrubs', 'young trees', 'felled' or 'ground prepared for planting'

1 https://naturalresources.wales/guidance-and-advice/environmental-topics/woodland-management/woodlands-
and-the-environment/ancient-woodland-inventory/?lang=en 
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Ancient woodlands ecosystems, and the soils on which they have developed, are of special 

importance because of their long history of ecological and cultural continuity. This contributes to 

ancient woodland being one of the most diverse terrestrial habitats in the UK. By definition, ancient 

woods are irreplaceable and cannot be replaced by new planting. Therefore, the loss of ancient 

woodland represents a permanent loss of biodiversity.  

All ancient woodlands come within the definition of priority woodland habitats listed in Section 7 of 

the Environment Act (Wales). The Environment Act places a duty on public authorities to seek to 

maintain and enhance biodiversity in the exercise of functions in relation to Wales and take all 

reasonable steps to maintain and enhance those species and habitats as listed in Section 7. 

Planning Policy 

The Welsh Government recognises that areas of ancient woodland are declining and becoming 

increasingly fragmented and emphasises the importance of conserving ancient woodland and its 

value as a biodiversity resource through the publication of Planning Policy Wales version 11 (2021) 

(PPW 11). 

In PPW 11, paragraph 6.4.26 states “Ancient woodland and semi-natural woodlands and individual 

ancient, veteran and heritage trees are irreplaceable natural resources, and have significant 

landscape, biodiversity and cultural value. Such trees and woodlands should be afforded protection 

from development which would result in their loss or deterioration unless there are significant and 

clearly defined public benefits; this protection should prevent potentially damaging operations and 

their unnecessary loss. In the case of a site recorded on the Ancient Woodland Inventory, authorities 

should consider the advice of NRW. Planning authorities should also have regard to the Ancient Tree 

Inventory.” 

We would like to note that in a letter to local authorities and national park authorities across Wales 

(dated 7 July 2020), Julie James MS, Minister for Climate Change, stated the following in respect of 

planning and post Covid-19 recovery: “It is my strongly held view that we must not sacrifice the 

principles of sustainable development and place making in the pursuit of economic recovery at any 

cost.” We consider this a clear commitment from Welsh Government towards ensuring that future 

development in a post Covid-19 world respects and protects natural assets, such as ancient woods 

and trees. 

The Council should also have regard for Policies SP10 (Built and Natural Environment), MG21 (Sites 

of Importance for Nature Conservation, Regionally Important Geological and Geomorphological 

Sites and Priority Habitats and Species) and MD9 (Promoting Biodiversity) of the Vale of Glamorgan 

Local Development Plan 2011-2026 with respect to the protection of the natural environment.  

Impacts to ancient woodland 

We are particularly concerned about the following impacts to the ancient woodland from the close 

proximity of a large-scale commercial development: 

• Fragmentation as a result of the separation of adjacent semi-natural habitats, such as small

wooded areas, hedgerows, individual trees and wetland habitats.

• Noise, light and dust pollution occurring from adjacent development, during both

construction and operational phases.

• Where the wood edge overhangs public areas, trees can become safety issues and be

indiscriminately lopped/felled, resulting in a reduction of the woodland canopy and

threatening the long-term retention of such trees.
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• Adverse hydrological impacts can occur where the introduction of hard-standing areas and

water run-offs affect the quality and quantity of surface and ground water. This can result in

the introduction of harmful pollutants/contaminants into the woodland.

• Any effect of development can impact cumulatively on ancient woodland - this is much more

damaging than individual effects.

When land use is changed to a more intensive use such as in this situation plant and animal 

populations are exposed to environmental impacts from outside of the woodland. In particular, the 

habitats will become more vulnerable to the outside influences, or edge effects, that result from the 

adjacent land’s change of use. 

Mitigation 

Detrimental edge effects have been shown to penetrate woodland causing changes in ancient 

woodland characteristics that extend up to three times the canopy height in from the forest edges. As 

such, it is necessary for mitigation to be considered to alleviate such impacts. Potential mitigation 

approaches for the protection of ancient woodland can help ensure that development meets policy 

requirement and guidance. Such mitigation may include, but is not limited to, the following: 

• Adhering to BS 5837:2012 to provide adequate tree and root protection.

• Measures to control noise, dust and other forms of water and airborne pollution.

• Sympathetic design and use of appropriate lighting to avoid light pollution.

• Producing and funding an access management plan for the woodland, and/or providing

alternative natural greenspace to reduce additional visitor pressure.

• Retaining and enhancing natural habitats around ancient woodland to improve connectivity

with the surrounding landscape.

• Introduction of sympathetic management for neglected woodlands or trees.

• Implementation of an appropriate monitoring plan to ensure that proposed measures are

effective over the long term and accompanied by contingencies should any conservation

objectives not be met.

This development should allow for a buffer zone of at least 30 metres to avoid root damage and to 

allow for the effect of pollution from the development. The council should ensure that it is satisfied 

the width of the proposed buffer is adequate to protect the adjacent ancient woodland. The buffer 

should be part-planted before construction commences on site. HERAS fencing fitted with acoustic 

and dust screening measures should also be put in place during construction to ensure that the buffer 

area does not suffer from encroachment of construction vehicles/stockpiles, and to limit the effects 

of other indirect impacts. 

In addition, Natural Resources Wales has recently published standing advice2 which outlines the 

potential impacts of development on ancient woodland, and also provides recommendations for their 

protection. We would like to refer the Council to this guidance for further information on how to 

ensure ancient woodland is appropriately protected from the impacts of development. 

Veteran trees 

Veteran trees can be individual trees or groups of trees within wood pastures, historic parkland, 

hedgerows, orchards, parks or other areas. They are often found outside ancient woodlands. They are 

2 Natural Resources Wales / Advice to planning authorities considering proposals affecting ancient woodland 
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irreplaceable habitats. A veteran tree may not be very old, but it has decay features, such as branch 

death and hollowing. These features contribute to its biodiversity, cultural and heritage value. 

Trees are susceptible to change caused by construction/development activity. As outlined in 

‘BS5837:2012 - Trees in relation to design, demolition and construction’ (the British Standard for 

ensuring development works in harmony with trees), construction work often exerts pressures on 

existing trees, as do changes in their immediate environment following construction. Root systems, 

stems and canopies, all need allowance for future movement and growth, and should be taken into 

account in all proposed works on the scheme through the incorporation of the measures outlined in 

the British Standard.  

While BS5837 guidelines state that trees should have a root protection area (RPA) of 12 times the 

stem diameter (capped at 15m), this guidance does recognise that veteran trees need particular care 

to ensure adequate space is allowed for their long-term retention. The applicant should ensure that 

any trees displaying veteran characteristics within or adjacent to the site are retained and afforded a 

suitable root protection area of 15 times the trunk diameter or 5 metres beyond the crown of the 

tree, whichever is greater. This view is supported by the Ancient Tree Forum.  

Conclusion 

The Trust wishes to lodge a holding objection to this planning application unless the applicant is able 

to provide the ancient woodland on-site with a larger buffer zone to ensure appropriate protection 

from the impacts of the development.  

If you would like clarification on any of the points raised within this letter, then please contact us via 

campaigning@woodlandtrust.org.uk   

Yours sincerely, 

Nicole Hillier 

Campaigner – Woods Under Threat 

Woods Under Threat Team 
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As in previous correspondence we suggest that a Hydraulic Modelling Assessment (HMA) should be 
part of the outline application as this is a major constraint on a large scheme where capacity is 
essential to the proposed business. We note that DCWW have requested a condition restricting a 
connection to the public system until further modelling is undertaken and any subsequent 
reinforcement works (as necessary) have been carried out (condition 10). However, if the opportunity 
is available for additional information, then we consider that this should have been undertaken now to 
limit any further uncertainty.    

Notwithstanding the issues raised above concerning capacity, we again reiterate that the proposed 

foul sewer to provide foul drainage for the site crosses the land in the private ownership of our client, 

including the garden of their private residence. Moreover, the route of the proposed foul sewer also 

crosses through the SINCs and areas of Ancient Woodland previously identified in a number of places. 

Clearly this is wholly unacceptable and would clearly have a significant impact upon the ecological, 

landscape and heritage value of the habitats, as well as potentially impact upon existing protected 

species. Although this has been highlighted on numerous occasions, no revisions have been made to 

take account of this, and no account has been taken in the updated information provided. 

Transport 

Numerous representations have previously been made relating to the proposed development’s impact 
on transport. We are aware of the most recent November addendum to the Transport Implementation 
Strategy (TIS) due to the previous reports being conducted within the Coronavirus Pandemic.  

From reviewing the TIS addendum it is noted that no new actual surveys have been undertaken, rather 
the applicant has identified applications in the surrounding area and utilised their recent traffic surveys. 
Questions are raised as to the validity of this, especially as when the Vale of Glamorgan Highway 
Officer’s response outlines that the Waycock Cross junction analysis has been based on only one 
day’s count on 31st March 2022 (by another applicant for another application). We also note in the 
response that this is contrary to a required 7 day traffic count that they usually insist upon. We believe 
that a one-day snapshot of the Waycock Junction is insufficient, and we request a more thorough TIS 
Addendum which comprises more data points. We also recommend further Traffic Surveying should 
be conducted in the summer months when there is an increased number of flights from Cardiff Airport. 

We also consider that the previous concerns raised within the transport assessment remain 
unanswered, in particular where the assessment is ‘notably reliant upon infrastructure improvement in 
the locality, in order to promote travel by means other than private car’, yet it is noted that the 
development would fail to deliver improvements such as the proposed footway and cycle way itself. 
Furthermore, from a business perspective, our clients remain surprised that due to the uncovered 
viability short falls, Officers do not recommend seeking a financial contribution toward sustainable 
transport, which would equate to in excess of £3,700,000. Rather it is considered that a transfer of a 
10m strip of land to the Council across the site frontage with Port Road via the s106 Legal Agreement 
would be acceptable to compensate for the fact that the development would fail to deliver any 
sustainable links itself. Clearly this needs much further consideration and should have been accounted 
for in any updated information provided.  

Viability 

Questions as to the overall financial viability of the application have been one of the major limitations 

since the inception of the project. With the original decision being quashed due to the viability reports 

not being released to the public, we previously noted that serious questions needed to be raised at 
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Planning Committee as to why this wholly unviable scheme is continuing or indeed needed, and also 

to question what is the ultimate end goal for Legal & General for the site. 

We again note that the Committee Report acknowledges that the development remains unviable and 

that gap funding for primary infrastructure would likely be required for the development to become 

viable. It is evidenced, via the previous Avison Young report, that the development was predicted to 

result in a loss of £10,405,000M before interest, or £34,508,455M if interest costs were payable at 

5%. 

It is maintained that the development will not be able to support the level of s106 contributions required 

for off-site road improvements, improvements to sustainable transport, and improvements to 

Porthkerry Park. The implications from the unviable nature of the development on the s106 

contributions are outlined in the Committee Report, and clearly illustrate a woeful shortfall in the 

provision to be provided. 

Ecology 

Reservations also remain in the area of ecology, principally regarding the impacts of habitat loss and 

hedgerow loss from the development and on the number of rare species that have been recorded on 

site. In fact the ecological information provided on behalf of Mr and Mrs Stevens previously noted that 

in their expert view it was highly suggestive of a wider presence of protected biodiversity within both 

the area immediately adjacent to the proposed development, as well as within the application site 

itself.  

Having reviewed the November Ecology addendum and site walkover assessment, we consider that 

there are still further works required. In this regard we highlight the recent Natural Resource Wales 

(NRW) response, and in particular the concerns relating to the Habitat Suitability Index (HSI), 

assessment of the on-site pond for its suitability for Great Crested Newts (GCN).  

NRW clearly state that the HSI survey is only an assessment of the potential suitability of the habitat 

within a pond to support GCN, and that only a further eDNA survey for GCN can update the previous 

eDNA survey that was undertaken. We respectfully request that this information is provided.  

Moreover, we reiterate that Conditions 6 and 7 which refer to an updated Precautionary Dormouse 

Strategy and Biodiversity Management Strategy, however suggest that these must carefully consider 

the impact of the proposal on the existing habitat and extended area to ensure no harm to the abundant 

adjoining wildlife and ecology. We consider that this information should be provided now, having made 

a request for an up to date evidence base.  

Summary 

In summary, we continue to have strong reservations regarding the proposals, many of which have 
been previously raised and continue to be unaddressed by the applicant, which it is felt must be 
resolved before the proposals can be appropriately determined. The route of a proposed sewer across 
our clients’ land must be addressed urgently and we must be kept informed as the issue is addressed. 

Even with the additional information we consider that the proposed development continues to raise 
concerns regarding drainage, transport, and ecology. However, with the publication of both the RPS 
& Sutton and the independent Avison Young report, it is clearly evident that this scheme is wholly 
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Vale Communities Unite are a group who campaign on behalf of the community of Rhoose and 

surrounding areas, who fervently oppose the building of a business park on Model Farm in the Vale 

of Glamorgan. The group was set up as a result of the consultation process that was instigated by 

both the applicant for this development, Legal & General Group and the Vale of Glamorgan Planning 

Department. The result of both consultation processes resulted in strong opposition to the 

development which to date has been mostly ignored by both parties involved. 

It is our submission that Legal and General undertook the purchase of land, near airports, around 

the United Kingdom, which included Model Farm, not to act as responsible custodians of the 

countryside but as a land banking exercise for the financial benefit of their investors. They openly 

state that this has been an exercise they have been working on for the past twenty years. We have 

suspicions that this has involved the lobbying of not only Local Authorities but also Welsh 

Government to achieve their aim! 

At one time Model Farm was included in the allocated ‘Green Wedge’ but was removed from it as 

a result of an independent planning inspectors report on behalf of the council. The inspector 

identified it as potential development site and financially necessary at that time. No consultation 

exercise appears to have been carried out and it was removed from the green wedge by a decision 

made by the then council members. We are not fully satisfied that the appropriate processes were 

engaged in this decision as we are aware of residents in close proximity to the site who state they 

were not consulted on this matter? 

As a result of Councils being asked to identify land for Local Development Plans the area of Model 

Farm that had been removed from the green wedge was put forward and added to the council’s 

plan. It has been suggested that this was at a point when local council elections had been carried 

out and was instigated by Welsh Government who put pressure on the incoming council to allocate 

land for their LDP before Welsh Government made the decision for them. 

The Head of Regeneration and Planning has deemed it necessary for the planning committee to 

determine this application, due to the high level of public interest. That interest is clearly opposed 

to the development. The planning officer’s report clearly states that the community, local councils, 

MP and AMs have all register objections which appear to count for nothing. 

It is our view that the Planning Department are presenting a one sided view to the planning 

committee in the favour of the applicant. There has already been a judicial review that found a 

viability report had been wrongly withheld from the public. The last time this application was due 

to come before the planning committee it was withdrawn due to representation by this group that 

highlighted some of the reports the committee were presented with were out of date.  

We are submitting this report in order that there is a balanced argument against this application 

and providing members of the planning committee with the relevant reasons they can consider to 

make a fair decision. 

We would like to remind members of the committee that they do not have accept the Planning 

Departments ‘recommended acceptance’ of their report but should strongly question aspects of it 

that result in material considerations. These include how it may effect the environment, 
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biodiversity, the impact and wellbeing of the local community, the farmer, his home and his 

business. Is this proposal viable and necessary at this time?  

Viability Reports by Avison Young and Sutton Consultants. 

These are the documents that were withheld from the public and resulted in the judicial review. You 

should find then on the planning portal and they need to be read as they are pertinent to this 

application. 

In their original financial viability report Avison Young and Sutton Consulting state the project is not 

financially viable and would require significant public funding to bridge the gap with estimated 

losses of between £10,405,000 and £34,508,455. Their recent update indicates that this would now 

be higher due to increased construction costs.  

Mr Andrew McPhillips (Managing Director Legal and General – Strategic Land and Major Projects) 

has gone on record stating that the build costs for this development would have increased to 

between £80 million and £100 million. This is bound to have an impact on the viability report 

produced by the above consultants and should be seriously questioned. 

Welsh Government advice and Planning Obligations Supplementary Planning Guidance make it clear 

that development viability is a material consideration in determining planning applications. 

In the professional opinion of Avison Young in their report of May 2020, page 7, Section 4.3 they 

state “We think it unlikely that this level of demand exists in this location. We are of the opinion 

that the take up rate proposed is unachievable as evidenced below.  

:-Competition from existing business parks and the recently launched Bro Tathan Development will 

undoubtedly have a detrimental impact on take up. 

Avison Young submitted a further report dated 23rd September 2022 which outlined some of the 

nearby sites that may impact on the business development near Model Farm.  

They identify Bro Tathan and highlight limited uptake on this development. (The Aston Martin 

Company was attracted to this development by a substantial financial incentive provided by Welsh 

Government. There was interest shown by Britishvolt to develop a vehicle battery plant but this 

didn’t materialise and it took it business elsewhere).    

They point out that the Ford Plant in Bridgend has closed and that the site has been acquired to a 

single development purchaser. 

Aberthaw Power Station has been acquired by the Cardiff Capitol Region and is expected to be 

developed into a renewable energy hub. 

There are further business development parks located at Vale Business Park, Dyffryn Business Park, 

and others throughout the vale that are struggling to attract businesses to the area. 

The applicant states there is the potential for in excess of 4000 jobs to be created on this site by an 

undisclosed developer. Why has this developer not made use of the other available sites, which 

could attract Welsh Government backing? If they are that keen on moving their business to the Vale 

why haven’t they already done so during this lengthy application process? 
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There are clear guidelines regarding planning applications of this type that highlight the necessity 

for the development if other suitable sites are in close proximity. We suggest there is more than 

enough evidence of such sites so why are the planning department suggesting Model Farm, a green 

field site, is concreted over?    

 Has a recent employment needs assessment, required before planning decisions are carried out, to 

evidence the need and necessity for a business park been undertaken? 

Given the number of such parks within the Vale that are struggling to attract businesses onto their 

sites, the fact Avison Young state there is no demand for such a development, and is in fact in the 

wrong location to attract appropriate business, why are the Vale Planning Department suggesting 

approval of this application? 

Section 106 Funding. 

The committee should be aware of the objection letters submitted regarding this issue. It has been 

highlighted that section 106 funding should be in the region of £3.7 million but the developers have 

offered only £500,000 as they state their viability becomes even more awkward.  In return they have 

offered the Vale land that connects to Porthkerry Park. This is land still within the Green Wedge and 

of no financial use to Legal & General and which, if kept in their portfolio they would have to 

maintain at cost. 

Has this deal already been signed and accepted on behalf of the Vale Council putting them in a 

difficult position with regards to this planning application? 

The Farmer and His Family. 

This was one of the matters that were not adjudicated on during the last judicial review. It is deemed 

a material consideration and should not be brushed aside as if a justifiable casualty of this 

application. L&G have demonstrated they appear to have no concern for the welfare of their tenant 

farmer and much like the Vale Planning Department see them as collateral damage in this 

application.  

The loss of this farm means not only the loss of a home but also of a business that works to supply 

the vale and surrounding areas with food produce. There is also a thriving wild flower seed business 

that will be lost. This will not only impact the farmer but also the suppliers and businesses they deal 

with.  This is a point that the Planning Department has failed to consider. 

Biodiversity and a Working Farm. 

For years the Jenkins family have nurtured the land supplying food to the surrounding areas and in 

doing so have helped the biodiversity on the farm to thrive.  There are a number of Protected / 

Endangered species recorded on the South East Wales Biodiversity Records Centre (SEWBREC), 

which live and breed on the farm. 

The world has changed dramatically since Legal & General took the gamble to purchase this farm. 

Recently it has been reported by the BBC that Wales is in danger of losing 25% of its wild bird 
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population due to humans and development. COP 15, dealing with biodiversity issues, has been held 

in Canada and was attended by Julie James MS representing the Welsh Government.  

The U.K as a whole was subject to severe criticism for it’s watering down of previous strong 

Biodiversity and Climate Emergency statements. We as a country were asked to demonstrate our 

commitment to this by giving clear leadership to the world on our commitment to this important 

cause. I need not remind you that the Vale Council has given their commitment to these important 

concerns.   

An ecologist working on behalf of RPS, which is linked to both them and Legal & General, had failed 

to record or acknowledge many of the endangered species on the farm. Reports from the Vales 

Ecology Officer, alongside that from Natural Resources Wales, have indicated that there are some 

rare species on the farm, none of which are endangered. This is fervently rejected by Vale 

Communities Unites and we suggest this is a very misleading statement. 

You should all be aware of the following findings that have been previously submitted to you, by 

email from our group but are summarised below as a reminder. This was one of the reasons the 

application was withdrawn from the earlier planning committee agenda. 

Vale Communities Unite felt it pertinent to respond to the previous ecology report.  We feel there 

were major discrepancies in the report submitted by RPS and believe the Planning Department had 

a duty to clarify the situation. 

The ecologist writing the report is working on behalf of RPS, funded by Legal and General, who are 

the company requesting planning permission.   

The ecologist noted that the field layout and hedgerow boundaries remain ‘unchanged being intact 

but species-poor comprising predominantly of hawthorn Crataegus monogyna and blackthorn 

Prunus spinosa.’ 

On a two hour walk with interested wildlife recorders it has been noted on 19/11/22 that in fact 

there are more than hawthorn and blackthorn on the 5 hedges within the boundary of the proposed 

development, and one roadside hedge leading up to the boundary of the land. 

Species include:- 

Hawthorn, blackthorn, dogwood, hazel, oak, field maple, ash, privet, holly, willow, wild cherry, 

clematis and spindle. 

Wildlife recorded on Model Farm includes the following bird list which have protected or Red Flag 

Status:- 

Black-headed gulls, meadow pipits, skylarks, starling, magpie, robin, common linnet, yellow 

hammer, kestrel, dunnock, house sparrow. 

The following animals are examples that are also recorded:- 

Brown Hare (protected species). Four specific types of Bat (protected species). Badger’s (protected 

species). Harvest mouse (Endangered list). 
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There is further evidence of a variety of flora, fauna and fungi present on the farm that encourage 

pollinators essential to biodiversity. 

Model Farm is evidence of a green field area which helps to nurture nature of a wide variety that 

will be significantly harmed if proposals go ahead.  Appropriate identification of at-risk species, harm 

of taking away natural corridors, habitat and foraging opportunities have not been adequately 

addressed prior to application of planning permission.  These issues are of material consideration 

and are required to be considered under TAN and Wildlife Legislation. 

Maybe you should consider asking the Planning Department to explain why the report by RPS had 

failed to note and address the presence of a full list of endangered and protected species on the 

farm? What has significantly changed in their report to alter the mind of the Council Ecologist to 

approve it? 

Now that they have been made aware of this, it highlights a major discrepancy in the report 

submitted by RPS and the Planning Department has a duty to clarify the situation as they are now 

aware of a material consideration that could affect this planning application. 

The planning Department will probably say they can mitigate these findings by ensuring that 

endangered wildlife is encouraged back to the area on completion of this build. They have listed this 

as yet another reserved matter.  Can they tell you where these species are going to move to during 

the developments construction and how will they survive in order to return? Is there evidence of 

previous mitigation measures that have proved successful in other such developments and are the 

Planning Department able to provide the evidence for this? 

Water and Sewage. 

The difficulties being experienced at the Cog Moor Sewage Treatment Plant should be something 

this committee is more than aware of! The fact that raw sewage is emitted into the Bristol Chanel 

from this plant is something that should concern the whole of South Wales as it has the potential to 

affect the health of people using the coastal areas. 

We would point out that, since this application was applied for, in excess of 250 houses have been 

given permission to be built in Rhoose that will add to the capacity of the sewage network. An 

overview of Dwr Cymru / Welsh Waters findings has been given on page 51 of the planning officer’s 

report. We wish to draw your attention to the following paragraphs. 

“As highlighted within our consultation response (Ref: PPA0004091) we have considered the impact 

of foul flows generated by the proposed development upon the local sewage network and concluded 

that it is unlikely that sufficient capacity exists to accommodate this development. Our response also 

fails to identify a suitable point of communication for the proposed development site to be served by 

an adequate water supply. Accordingly, the developer has been advised it will be necessary to 

undertake Hydraulic Modelling Assessments of the public sewage and portable water supplies 

networks and consider the impact of the introduction of flows from this development and then 

identify solutions points of communication to ensure the site can be accommodated within these 

systems.” 
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“No reserved matters application shall be approved by the Local Planning Authority and no 

development of that reserved matter site shall commence until a foul water drainage scheme, for 

that reserved matter site and/or other identified part has been submitted to and agreed in writing 

by the Local Planning Authority’’. 

This is again a matter that requires serious consideration.  The sewage and water issues have been 

highlighted as reserve matters by the Vale Planning Department.  It is our argument that Legal & 

General want planning permission to destroy the farm buildings making the farm unworkable and 

the removal of the tenant farmer.  

The Hydraulic Modelling Assessment should, in our view, be undertaken before any outline planning 

permission is approved and not held as a reserved matter.  The reason for this is obvious, if for any 

reason the development cannot go ahead because of water and sewage issues the Vale will have 

lost a farming asset for good and could be left with an eyesore on its ‘Gateway to Wales’. 

The land being gifted to the Vale for inclusion to Porthkerry Country Park will also be used for 

attenuation ponds to help with drainage for this proposed development. As the ponds are located 

on the gifted land it will fall under the control of the Vale Council to maintain them. Legal and 

General have offered Section 106 funding to the sum of £500,000 to help develop and maintain the 

gifted land. This amount was negotiated prior to the cost of living crisis and is now out dated and in 

our opinion needs revisiting. 

Council’s Conservation Officer. 

It should be noted that the Council’s Conservation Officer has recommended refusal of this 

application due to the impact it could have on a number of Grade II listed buildings and buildings 

listed as a ‘County Treasure’s’ in close proximity.  

The implications of water drainage from such a development and location of the attenuation ponds 

have the potential for flooding to Porthkerry Park and Edgerton Grey House which in our view isn’t 

acceptable. 

We have already mentioned the term ‘Gateway to Wales’ used by both Welsh Government and the 

Vale when referring to Cardiff Airport. It’s been suggested that this development will have minimal 

visual impact on the surrounding area.  We would argue that it would significantly detract from the 

visual appreciation by both the local community and visitors to the area. 

There is a list of reserved matters highlighted in the planning officer’s report, which could in effect 

delay this development for a number of years. The farm would essentially be uninhabited or 

maintained resulting in the area around the airport becoming an eyesore. It has already been noted 

that a parcel of land identified for use as a transport hub will remain unused. The term Gateway to 

Wales may need to be redefined if this were to go ahead!  

Transport and Infrastructure. 

A current transport assessment has been carried out on behalf of the Planning Department for this 

development. The results state that the assessed impact of development traffic to Sycamore Cross 

junction was not significant.  
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We would like to clarify whether the impact of additional housing at Rhoose, the possible increase 

in traffic to the airport, the possibility of a ‘Free Port’ at the airport, the development of Aberthaw 

Power Station and the predicted increase of 4000 employees at Model Farm, should it go ahead, 

have been calculated in this assessment.  

Green active travel schemes have been given as mitigation for the development. Has a viability study 

been carried out to gauge whether this is feasible given the location of the farm from available 

housing and the nearest rail station? L&G have stated that it intends to attract a work force from 

the aerospace industry. Where are these employees going to actually travel from within the Vale? 

We would draw your attention to the Welsh Government Connectivity Study-  

The Case for Change (Final Report) February 2018. 

Page 11 of the report is entitled ‘Transport Connectivity Baseline’, and outlines the following. 

• The land-use development and socio-economic ‘cases’ set out above clearly highlight the

scale of the Enterprise Zone (EZ) and its socio-economic importance to South

Wales.  However, the current transport connectivity of the VoG is considered to be a

constraint in the development of the EZ sites and thus the benefits associated with

it.  Specifically:

• Whilst the M4 provides high quality strategic access points to the VoG, the local

road  network within the Vale is generally of a single carriageway standard and suffers

significant  congestion around the primary ‘gateway’ of Culverhouse Cross.  Accessibility

analysis shows that the need to route via J33 of the M4 and the busy Culverhouse Cross does

have a negative impact on both journey length and reliability.

• The most direct route from the M4 to the EZ is via J34 of the M4.  However, the

connecting road is of a poor quality with lengthy single track sections and poor visibility.  The

J34 option has become a rat run for those travelling to the VoG from the west, with

negative implications for communities along the route, including Pendoylan.

• Whilst there is a reasonable public transport network connecting Cardiff City Centre with the

Airport (and, to a much lesser extent, St Athan), connections from elsewhere in the Capital

Region and areas to the west are limited, infrequent and generally require interchange.  It is

notable that those currently working in the EZ area generally travel to work by car.

• Public transport journey times to the VoG generally and the EZ specifically are well in

excess of those by car.

• Freight access to and from the Vale of Glamorgan is sub-optimal, with issues associated with

journey time reliability, routing through broadly residential areas and a circuitous route to

West Wales.  The area around Cardiff Airport has a high proportion of freight

intensive industries, whilst the focus of the EZ on aerospace and manufacturing means that

there is likely to be significant growth in freight movements from the VoG in the medium-

term.  The provision of appropriate freight routes to the M4 is a key consideration of any

future improvements to VoG connectivity.

We would suggest that little has changed since this report was created. The link from the M4 

junction 34 has not been completed and Welsh Government has stated that there is no significant 

road building being planned in the near future. 
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Can the Planning Department explain how they intend to mitigate the increase in traffic, including 

HGVs, if this application is approved? Can they further explain the cost to the public purse that will 

be needed to provide initial access to the site at a time the Vale Council are stating they do not have 

sufficient money to fund it? 

Conclusion. 

It is our argument that this site is finically unviable, is in the wrong location to attract investment 

(as identified by consultants), is a loss making project, will impact on the well being of residents in 

the rural Vale, does not have the road infrastructure to accommodate a development of this size, is 

harmful to the biodiversity in the area and is against the climate emergency statements signed up 

to by the Vale Council. If granted we lose a valuable farm helping to providing food security in this 

changing world.  

Welsh Government has given this committee the option of refusing this application.  Given the 

above reasons we feel that this is the appropriate course of action to take. 

Submitted on behalf of the Committee of Vale Communities Unite. 
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Email 1 of 2

Response to the VOG Planning Committee – for 1st March 2023
Planning application 2019/00871/OUT

1. On behalf of Vale Communities Unite. Following the receipt of legal advice, We request that

the Planning Committee defer consideration of the above application, as Planning Officers

have failed to comply with specific requirements of Planning Policy Wales – Edition 11 and

inter alia. There is a reasonable and legitimate expectation that the Council would comply

with the legal and policy requirements of Welsh Government in considering application no.

2019/00871/OUT.

2. Complying with Planning Policy Wales is not an optional extra but a firm requirement. Not

doing so is a material consideration limiting approval of this application. The evidence base

and Officers Report does not meet the requirements of paragraphs 4.2.21 and 5.4.8, and

other areas of Planning Policy Wales and Technical Advisory Note 23. These areas of Welsh

Government Planning Policy are very specifically addressed to B1, B2 and B8 Employment

sites and planning decisions.

3. Planning Policy Wales (PPW) sets out the land use planning policies of the Welsh

Government. It is supplemented by a series of Technical Advice Notes (TANs), Welsh

Government Circulars, and policy clarification letters, which together with PPW provide the

national planning policy framework for Wales. Officers appear willing to take shortcuts to try

and convince the Planning Committee to approve the Model Farm planning application, and

recommend approval, with an inadequate and flawed evidence base. You will be aware that

Officers presented evidence to the Planning Committee meeting of the 19th October 2022

which was out of date, which resulted in the application being previously deferred.

Evidence required by Planning Policy Wales 

4. The Officer’s Report does not provide evidence about the need for the development as

required by Planning Policy Wales – Edition 11 and Technical Advisory Note 23.

5. Planning Policy Wales says at paragraph 5.4.7 that ‘Development plans and development

management decisions should be based on up-to-date local and sub-regional evidence’.

6. Planning Policy Wales - Edition 11 - under the section headed ‘Providing Sufficient Land

needed by the Market’ says at paragraph 5.4.5 that ‘Evidence to inform the provision of

economic development uses is key, and planning authorities should work together to

produce Employment Land Reviews (ELR)’.

7. Planning Policy Wales – Edition 11 – under the section headed ‘Economic Evidence and

Employment Land Reviews’ says at paragraph 5.4.8 that ‘Employment Land Reviews should

be kept up to date and relevant to prevailing market condition and the needs of the

development plan’.

8. We wish to point out that the Council’s Employment Land and Premises Study is now ten

years old.

9. In addition, prevailing market conditions have substantially altered, with issues like

sustainable development, the COVID pandemic and active travel requirements emerging
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since the Council’s evidence was produced ten years ago. Paragraphs 4.2.21 and 5.4.8 of 

Planning Policy Wales are very specific in requiring planning authorities to evidence the 

continued need for the development, and to provide additional financial viability in such 

circumstances. The Council has failed to ensure that this has occurred.  

10. The Planning Officer refers to ten-year-old evidence, as pertinent to the current situation,

on page 82 of the Report. This is clearly unacceptable for an application of this magnitude

and high level of public interest.

11. Similar references to the use of current Employment Land Reviews are made, inter alia, in

Technical Advisory Note 23 – Economic Development. These are in regard to producing

development plans and in determining planning applications. These are in paragraph 1.1,

1.2.7, 1.3.1, 1.3.3, 2.1.10, and 2.1.14.

12. The requirements of TAN 23 – as set out at paragraph 4.5.2 – is that ‘persistent oversupply

of employment land may cause harm where the planned land supply exceeds demand, so

that allocated employment sites remain vacant for long periods and frustrate development

for other land uses’. We can provide a list of available B1, B2 and B8 employment sites

totalling over 1000 hectares within 30 miles of Cardiff Airport.

13. There is another land use that is supported by Welsh Government policy and guidance. It is

called Farming.

14. Additionally, Planning Policy Wales says at paragraph 5.4.9 that ‘It is important that

planning authorities are aware not only of their own areas but of the surrounding region’.

No evidence is provided of the impact on the wider region or the availability of substantial

employment land in neighbouring local planning authorities. Cardiff Council, Bridgend

Council, Rhondda Cynon Taff Council and Newport Council all have employment land sites

being actively marketed in the B1, B2 and B8 categories. Page 81 of the Officers report fails

to mention the wider land availability as required by Planning Policy Wales.

15. The Officer’s report quotes very selective extracts from Planning Policy Wales on page 72,

but does not tell the Planning Committee that it has not complied with the requirement of

paragraph 4.2.21 and 5.4.8 inter alia. We have a reasonable and legitimate expectation that

the Planning Committee be provided with a full range of the evidence available, not selective

extracts.

16. On page 82 the Officer’s report refers to TAN 23 but does not tell the Committee that the

evidence does not comply with Planning Policy Wales.

17. We also wish to point out that the Council’s Employment Land and Premises Study was

already four years old when the Local Development Plan (LDP) was formally adopted in June

2017. We are incredulous that the Planning Committee and the Planning Function of the

Council has been so lax in not having key evidence updated on a regular basis.

18. Incomplete evidence is provided in the Officer’s Reports to substantiate the need for this

development, and once again we believe that the Planning Function has demonstrated that

it is willing to provide inadequate and out of date information to the Planning Committee.
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Without proper evidence, the views of the Planning Officer are pure conjecture, only have 

the status of personal opinion, and expose the Council to the risk of further legal challenge. 

Financial viability evidence 

19. Planning Policy Wales (11th Edition, February 2021) explains the exceptional circumstances

for viability assessment at the application stage and the need for such an exercise to be ‘open

and transparent’.  The applicant has failed to do this by not providing financial information

about the costs required, from public funding, for the access infrastructure. Planning Policy

Wales is very specific on this point, and provides examples of where additional financial

information is required – the presumption and legitimate expectation included in Planning

Policy Wales, is that the planning authority and developer will operate on an ‘open book’

basis. In the event of a recession or other significant economic changes require the planning

authority to include details site and infrastructure costs. We argue that a ‘pandemic’

resulting in very significant economic costs – raised interest rates, unprecedented increases

in the cost of living and general inflation, predicted recession by the Office of Budget

Responsibility and the OECD, and the war in the Ukraine are such events, but the applicant

and the Council have failed to account for, and quantify: -

a. The cost to the public purse of providing the road infrastructure; and

b. The impact of steep increases in construction costs.

Put simply, the Planning Authority and the applicant have not stated whether the cost of 

access infrastructure and gap funding referred to on page 110 of the Officer’s Report is £5 

million or £50 million. It is left up to the Planning Committee and other interested parties to 

guess. This is a clear departure from the requirements of Planning Policy Wales to operate 

on an ‘open book’ basis. This matter was raised by the Barrister in the Judicial Review papers 

on application 2019/00871/OUT (Model Farm) in 2021. We raise it again. 

20. The specific section of Planning Policy Wales is - “4.2.21 Where up-to-date development plan

policies have set out the community benefits expected from development, planning

applications which comply with them should be assumed to be viable and it should not be

necessary for viability issues to be considered further. It is for either the applicant or the

planning authority to demonstrate that particular exceptional circumstances justify the need

for a viability assessment at the application stage. The weight to be given to a viability

assessment is a matter for the decision-maker, having regard to all the circumstances in the

case, including whether the development plan and the viability evidence underpinning it are

up-to-date, and any change in circumstances since the plan was adopted. Such

circumstances could include, for example, where further information on infrastructure or

site costs is required or where a recession or similar significant economic changes have

occurred since the plan was adopted. Where negotiation is necessary, the planning authority

and developer should operate in an open and transparent manner with all information

provided on an ‘open book’ basis’.

21. Not meeting the specific requirements of Planning Policy Wales is a material consideration

and the Planning Committee should defer consideration of the application until an up-to-
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date Employment Land Review is included within evidence, and the amount of gap funding 

required by from the public purse is quantified.  

Vale Communities Unite

Email 2 of 2

Additional response to VOG Planning Committee – 1st March 2023
MODEL FARM – Planning Application number 2019/00871/OUT
Equality Act 2010, Human Rights Act 1998 legislation inter alia.
1. Further to our e-mail of 26th February 2023, we wish to make representations to the

Planning Committee about errors and omissions made by Planning Officers in the matter

of Model Farm – Planning Application number 2019/00871/OUT.

2. Firstly, however, we wish to make a general point. The Council will be aware that the

progress of the Legal and General application at Model Farm has been tortuous. A

Judicial Review in 2021, which resulted in the VOG Council acknowledging that it acted

unlawfully, and the embarrassing spectacle of the Planning Committee having to defer

the application at the Planning Meeting of the 19th October 2022, because Officers had

presented out of date information to the Committee.

3. It is not our role to constantly point out to the Council, where Planning Officers have failed

to do their jobs properly. It is the Leadership and Governance responsibility of the

Leader and Cabinet to ensure that this occurs. Collectively you have failed in this

responsibility.

4. We still have serious concerns to raise with you about the application. In addition to the

previously mentioned concerns regarding evidence and financial viability, we have

identified a further key failing and omission in the evidence base to support the

application.

5. You will be aware that Local Authorities in Wales are under a duty not to discriminate,

as both service providers and exercisers of public function for purposes of the Equality

Act 2010. Indirect discrimination occurs when a neutral policy or practice puts people

with a protected characteristic at a particular disadvantage compared to those who do

not have it. Indirect discrimination is susceptible to a proportionality justification, hence it

has particular significance in planning law and practice, requiring a Equality Impact

Assessment (EqIA) in the scheme development and decision-making processes.

6. In addition to the substantive duty not to discriminate in the exercise of its function, local

authorities are subject to the public sector equality duty (PSED) which imposes a

procedural requirement when the authority exercises its functions, including those

1.19

152



pertaining to its own meetings, and the exercise of the planning function. Namely the

need to :-

- Eliminate unlawful discrimination harassment and victimisation and other conduct

prohibited by the 2010 Act;

- Advance equality of opportunity between people who share a protected

characteristic and those who do not; and

- Foster good relations between people who share a protected characteristic and

those who not, including tacking prejudice and promoting understanding.

7. Accordingly, Section 149 requires a local authority to have due regard to the need to,

inter alia, eliminate discrimination and advance equality. To quote from relevant case law

:-

‘The duty is personal to the decision maker, who must consciously direct his or her mind to 

the obligations; the exercise is a matter of substance which must be undertaken with rigour, 

so that there is a proper and conscious focus on the statutory criteria and proper appreciation 

of the potential impact of the decision on equality objectives and the desirability of promoting 

them. Whilst there is no obligation to carry out an EqIA, if such an assessment is not carried 

out it may be more difficult to demonstrate compliance with the duty. On the other hand, the 

mere fact that an EqIA has been carried out will not necessarily suffice to demonstrate 

compliance.’ 

8. It is our assertion, backed by a substantial body of documents and case law references

that in regard to the Model Farm development the Council has failed to ensure that it has

taken indirect discrimination issues into account. It has failed to ensure that there has

been proper and conscientious focus on the statutory criteria including the Equality Act

2010,and the Human Rights Act 1998. To make this simple for you, there are no

references in the Officer’s Report for the Model Farm application of the Council making

any effort to consider a raft of Equality and Human Rights issues pertinent to the

application. You have not even completed a basic Equality Impact Assessment.

9. We could expand significantly on this issue and point out where the application fails to

address obvious and basic areas of indirect discrimination. We assure you that they are

substantial, relevant and have been covered elsewhere is case law. Should the

application be approved without addressing the issue of an EqIA further legal challenge

will be inevitable. These basic requirements have also not been included in the various

policy documents supporting the Model Farm planning application.
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10. We will however, refer you in planning terms to the principles established in the case of

Bracking v Secretary of State 2013. The PSED duty ‘must be exercised in substance,

with riguor and an open mind’.  In this planning application neither of these has occurred.

11. In further case law it has been demonstrated that ‘even where express reference is made

to the duty that is not, of itself, sufficient to demonstrate compliance.’.

12. Welsh Government Guidance describes the EqIA process as ‘a systematic and

evidence-based tool, which enables public bodies to consider the likely impact of work

on groups of people’. Accordingly, such assessments need to be based on good

evidence which includes listening to the views of people likely to be affected. In this

regard we believe that the Council has failed to provide evidence that this has occurred.

13. Further case law recognises that the production of an EqIA in planning applications is

considered and recognised as good practice, as it enables and encourages a structured

assessment to be made.  No such action has taken place in regard to the Model Farm

application. We do not believe that the Council has taken due regard of the PSED, by

failing to assess the particular needs of people with protected characteristics particularly

in regard to race, age and disability considerations. The Officer’s Report and supporting

documentation gives no indication that specific indirect discrimination has been

considered.

14. In our view, the Planning function of the Council has become fixated on the need to

approve the Model Farm application at all costs, and to the exclusion of considerations

of the general PSED obligation and other important elements of planning law and

guidance. It has given a tokenistic consideration of some aspects of the impact on people

with protected characteristics which will be challenged.

15. The Planning Function have not exercised their professional duties in a satisfactory way,

as they have failed to recognise the importance of ensuring that EqIAs are an integral

part of scheme development requirements, no matter how pressing the needs of the

developer are, or if the proposed development is included in the Local Development

Plan. The PSED obligation cannot be trumped or side-lined by the profit motive of a

developer. EqIA should be genuinely used to inform the planning process based on

evidence considerations of impact. This requires that decisions are documented

contemporaneously making it clear in Officer’s Reports how the needs of all those with

protected characteristics have been considered and how relevant policies have been

taken into account.

16. In summary, we contend that:-
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- the Council has failed to take it’s Public Sector Equality Duty into account

in considering Planning Application number 2019/00871/OUT and this is a

material consideration.

- It has failed to undertake an Equality Impact Assessment on supporting

policy documents and the application itself resulting in potential harm to

those with protected characteristics;

- It has treated the Public Sector Equality Duty as a ‘tick box’ exercise, rather

that seeing it as a duty which needs to be seen to have been performed.

17. Therefore we ask that the Planning Application be deferred until these

shortcomings have been addressed.

Vale Communities Unite
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• Site layout should take account of the location of the sewer;

• It is unlikely that sufficient capacity exists to accommodate foul flows generated by

the development; and

• The proposed development is within an area where there are water supply problems,

for which no improvements are currently planned.

The Committee Report has outlined several conditions, including for the submission of a Hydraulic 

Modelling Assessment (HMA) prior to the submission of any reserved matters applications. This is 

contrary to DCWW’s preference for such assessments to be provided up front as part of an application 

submission, setting out that development should not be supported where there are no known solutions. 

Notwithstanding the issues raised above concerning capacity, we hereby reiterate that the proposed 

foul sewer to provide foul drainage for the site crosses the land in the private ownership of our client, 

including the garden of their private residence. Moreover, the route of the proposed foul sewer also 

crosses through the SINCs and areas of Ancient Woodland previously identified in a number of places. 

This would clearly have a significant impact upon the ecological, landscape and heritage value of the 

habitats, as well as potentially impact upon existing protected species. Although this has been 

highlighted on numerous occasions, no revisions have been made to take account of this. 

The farcical nature of the proposed foul drainage route is also highlighted in the attached DCWW 

correspondence to our clients (dated Nov 2021) which states that ‘Our initial assessment of the route 

identifies a host of physical and ecological constraints which would render the route unviable, therefore 

not able to be adopted by us’.  

As detailed in the Committee Report, DCWW and Natural Resource Wales both maintain that the local 

drainage infrastructure is considered inadequate to accommodate the proposed capacity of this 

development.  

Noting the lack of plans to improve capacity and risk of overwhelming the public sewerage, DCWW 

concerns remain where it is ‘unlikely that sufficient capacity exists to accommodate the development 

without causing detriment to the existing services’ that includes the Porthkerry Sewerage Pumping 

Station adjacent to The Old Rectory. Comments raised by DCWW further highlight the failure to identify 

a suitable point of communication for the proposed development site to be served by adequate water 

supply.  

It is acknowledged that Condition 8c addresses the impact of proposed excavation works for the 

drainage and SuDS proposal on existing trees, however the works continue to raise concern regarding 

the proximity of the proposed sewer and risk of direct damage to the Root Protection Area of several 

old trees located within the curtilage of The Old Rectory. Moreover, additional surface water drainage 

carried by the existing streams that may arise from a reduction of permeability of land threaten several 

of the old oaks positioned directly on the banks of the streams.  

As detailed within Condition 9, a foul water drainage scheme is to be agreed prior to approval of 

reserved matters or commencement of development for that site and/or other identified. Also Condition 

10 requires that no development shall take place on any phase of development, until a point of 

connection to the public sewerage system for that phase and/or other identified part, has been 

identified by a hydraulic modelling assessment. There remains significant ambiguity on this point and 

no additional works have been undertaken. 
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Condition 11 relates to whether the scheme can demonstrate that the existing water supply network 

can suitably accommodate the proposed development site. Condition 12 relates to the proposed SuDS 

for surface water disposal, where the proposed designated SuDS attenuation areas surrounds the 

boundary of our client’s land reservations remain on the impact this may have on private land of The 

Old Rectory.  

The Council is reminded that where plans seek to go through and surround our client’s land we must 

be made aware and kept informed in full detail as the issue is dealt with by reserved matters. 

Viability 

The viability concerns surrounding the application has been one of the major constraints since the 

inception of the project. With the original decision being quashed due to the viability reports not being 

released to the public, we previously noted that serious questions needed to be raised at Planning 

Committee as to why this wholly unviable scheme is continuing or indeed needed, and also to question 

what is the ultimate end goal for Legal & General for the site. 

We again note that the Committee Report acknowledges that the development remains unviable and 

gap funding for primary infrastructure would likely be required for the development to become viable. 

It is evidenced, via the previous Avison Young report, that the development was predicted to result in 

a loss of £10,405,000 before interest, or £34,508,455 if interest costs were payable at 5%. 

The Committee Report continues to state that due to the length of time between the original viability 

report and the current date of the application, Sutton Consulting provided an addendum to the previous 

appraisal. They concluded that it was fair to expect that higher costs and finance charges would result 

in the scheme being unviable by an approximate additional £5M. The Committee Report 

acknowledges that the development remains unviable and gap funding for primary infrastructure would 

likely be required for the development to become viable. 

It is maintained that the development will not be able to support the level of s106 contributions required 

for off-site road improvements, improvements to sustainable transport, and improvements to 

Porthkerry Park. The implications from the unviable nature of the development on the s106 

contributions are outlined in the Committee Report, and clearly illustrate a woeful shortfall in the 

provision to be provided. 

Ecology 

Further to the previous ecological concerns raised in our correspondence from December 20022, the 

below ecological constraints are outlined below. Reservations remain regarding the impacts of habitat 

loss and hedgerow loss from the development and on the number of rare species that have been 

recorded on site. 

Having reviewed the November Ecology addendum and site walkover assessment we consider that 

there are still further works required. In this regard we highlight the recent Natural Resource Wales 

(NRW) response, and in particular the concerns relating to the Habitat Suitability Index (HSI), 

assessment of the on-site pond for its suitability for Great Crested Newts (GCN).  
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As you will be aware previous representations were submitted on behalf of The Stevens Family of The 

Old Rectory between 2019 and 2022 in response to the Quashed outline application submitted on 

behalf of Legal & General in relation to the proposed Parc Busness Porth Cymru (PBPC) Business 

Park on land at Model Farm, Port Road, Rhoose (Ref: 2019/00871/OUT). 

It is in this context upon which these representations, outlined below, are specifically made in relation 

to the proposed Preferred Strategy and the proposed identification of the 44.75ha (net) Land South of 

Port Road, Rhoose (Model Farm) as a rollover Major Employment Allocation within Policy SP13: 

Employment Growth.  

LDP ‘Rollover’ Allocations 

The Stevens Family understand that one of the main functions of the RLDP is to ensure that there is 

sufficient land available within the Vale of Glamorgan to deliver the required future employment 

requirements over the lifetime of the Plan. It is noted that the RLDP makes provision for 168 net 

hectares of employment land for B1 (Office and Light Industry), B2 (General Industries) and B8 

(Distribution and Storage) employment uses which has the potential to support an additional 5,338 

jobs over the plan period. In principle there is no dispute on this provision.  

Where the main concern arises, is the makeup of the employment allocations, and in particular Model 

Farm. 

The Council has assessed the existing employment allocations in the current LDP which have not 

come forward and determined that Land South of Port Road, Rhoose (Model Farm) maintains it 

suitableness for allocation in the RLDP. However, The Stevens Family maintain some serious 

concerns over the deliverability of the rollover allocation, for reasons discussed below.  

Welsh Government’s Development Plans Manual (DPM) Edition 3 specifies that “Allocations rolled 

forward from a previous plan will require careful justification for inclusion in a revised plan, aligning 

with PPW. There will need to be a substantial change in circumstances to demonstrate sites can be 

delivered and justify being included again. Clear evidence will be required that such sites can be 

delivered (Boyer emphasis). The sites should be subject to the same candidate site process 

requirements as new sites i.e. they must be demonstrated to be sustainable and deliverable”. Given 

that these factors are clearly set out within the latest version of the DPM reinforces their importance 

for the Welsh Government and the on-going need for Local Planning Authority’s to demonstrate 

deliverability.  

Looking at the technical evidence base there is nothing to indicate that the circumstances surrounding 

the Model Farm proposed allocation have significantly changed with regard to the lack of employment 

delivery and the site is no further forward than previously.  

Paragraph 6.139 of the Preferred Strategy outlines that ‘Land south of Port Road (Model Farm) 

Rhoose is currently subject to an appeal for non-determination of an outline planning application for a 

B1, B2, B8 Business. If the appeal is allowed (Boyer emphasis), the site is anticipated to deliver 1.7 

million sq. ft of Class B1, B2 and B8 offices, light industrial and warehousing and distribution units, 

alongside car parking, landscaping, drainage infrastructure and biodiversity enhancement works 

which include land for expansion of Porthkerry Country Park to the south (Figure 16).  

170



Page 3 of 8 

Clearly, the Quashed decision notice and the subsequent appeal are important factors in the delivery 

of the employment allocation. The Council, in their own words, note that the outcome of the appeal 

impacts the anticipated delivery and therefore no decisions on the sites acceptability nor allocation 

should be taken forward until the appeal is determined. This may not fit with the Councils timeframe 

for the RLDP, however the level of ambiguity on the actual delivery is so significant as to impact on 

the Councils ability to deliver their employment land and jobs over the plan period.  

The distinct lack of actual timeframes and delivery is further outlined in the supporting Employment 

Land Study (March 2023 BP12) document. Paragraph 5.40 outlines that ‘Model Farm is an 

employment proposal for Legal and General owned land in the east of the Land adjacent to Cardiff 

Airport and south of Port Road, Rhoose. A Hybrid planning application (App. No.2019/00871/OUT) 

was submitted, in outline, for the demolition of existing buildings and erection of 44.75ha Class 

B1/B2/B8 Business Park, car parking, landscaping, drainage infrastructure, ecological mitigation and 

ancillary works and, in full, and a change of use from agricultural land to country park. This proposed 

the development of B1, B2, B8 premises along the southern side of Port Road and environmental 

mitigation/country park to the south. An approval of the application was quashed by the High Court in 

October 2021, following concerns being raised with issues including the publicity of viability evidence. 

The application remains under review. Agents for Legal and General have confirmed that the investor 

remains committed to a development here but is taking a long term view about when the 

scheme might come forward (Boyer emphasis). It still sees strong potential here for a high-quality 

business cluster reinforced by Cardiff and Vale College’s investment nearby. It has stated that there 

is a development partner for the project. 

The lack of evidence for the delivery is further illustrated in the Candidate Site Assessment at Preferred 

Strategy Stage (October 2023 BP 18) background paper in regard to Candidate Site 551 – Model 

Farm. The RAG Analysis system to assess sites against the Preferred Strategy (Appendix 2 of BP18) 

highlights that developer interest is coloured Amber which means that the Council themselves 

consider that the site accords with the strategy but there are some concerns around deliverability that 

would need to be addressed. 

Evidently, there is a distinct lack of surety on the deliverability of the site, both from the current appeal 

and the promoters in terms of timeframe. Furthermore, what is conveniently ignored in all of the RLDP 

assessment is the unviable nature of the proposed allocation.  

Viability/Deliverability 

The Stevens Family have previously provided detailed comments on this issue in relation the planning 

application (Ref: 2019/00871/OUT), however consider that the matter is of significant relevance to the 

proposed rollover allocation at Model Farm through the RLDP.  

As you will be aware there was a published RPS & Sutton Viability as well as the Avison Young 

independent review provided as part of the application. Both documents should form part of the 

evidence base for the RLDP as it is clear that the proposed rollover allocation is unviable.  

Development viability is a material consideration in allocating sites as it evidences the deliverability as 

required by the DPM, however the conclusions of the independent Avison Young report is significant 

in that they show a loss of £10,400,000 (assuming no interest charges) and £34,500,000 (assuming 
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interest is charged at 5%), which demonstrates that the scheme is not viable, and that without 

Government/public sector intervention by way of gap funding it is unlikely ever to be delivered.  

Furthermore, the allocation development would not be able to support the level of s106 contributions 

required for off-site road improvements, improvements to sustainable transport, and improvements to 

Porthkerry Park. The level of reductions within the standard contributions normally sought is both 

extensive and excessive (in excess of £3,700,000 for sustainable transport alone). 

It is also important to highlight that the viability assessments question how attractive the development 

would be to any potential market, which has implications on its future deliverability. Within the Avison 

Young Report it is noted that the proposed development is likely to be materially less attractive to 

tenants than numerous existing sites in S.E Wales, most of which enjoy close proximity to the M4, 

which is a key consideration. 

Moreover, it is noted that the Avison Young report assumes an annual take-up of 50,000 sq ft GIA of 

manufacturing/warehouse space per annum and a take-up of 8,500 sq ft NIA of office space per 

annum. However, it is stated that although the annual take-up across other more attractive major 

Business Parks typically range from 15,000 – 50,000 sq ft per annum, they have applied an annual 

take-up rate at the top end of this range, which was considered to be optimistic. The conclusion, in 

Avison Young’s opinion, was that such take up rates are highly questionable and if not achieved, will 

again mean that the scheme is unviable.  

Consequently the demand, and indeed the appetite to construct such a development is highly 

questionable. Serious concern is raised as to why this information is not taken into consideration in 

Employment Land Study (March 2023 BP12) document as there is clear evidence of the unviable 

nature of the allocation.  

The Stevens Family have considerable business/commercial experience and seriously question why 

such an unviable and undeliverable allocation would be maintained, unless it was for a future 

alternative use.   

Employment Need 

Having reviewed the Employment Land Study (March 2023 BP12), the evidenced need for such a 

large employment allocation is further questioned. It is understood from the Study that over the last 

decade, 145 industrial deals have been recorded in the Vale of Glamorgan, within which a total of 

83,950 sqm of floorspace has been transacted. This equates to only half of the 161,834 sqm proposed 

as part of the Model Farm allocation and raises the question as to whether the demand for such an 

amount is sustainable. At this rate it would be 20+ years until the proposed floorspace would be let, 

and this is if it was the only site available. This, also combined with the clearly unviable nature of the 

scheme, is of significant concern.  

It is important to highlight that over the decade there was only one unit transacted of more than 5,000 

sqm in the timeframe. Given the parameters as set out in the Outline application for the plot sizes it is 

noted that some are significantly more than 5,000 sqm (including 11,200 sqm, 14,000 sqm and 16,150 

sqm). Again, the demand for such large-scale units is questioned given the distinct lack of transactions 

over a 10 year period.  
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Whilst the Study does outline that there is an absence of options in excess of 5,000 sqm, the 

transaction evidence suggests that these are only rarely required in the Vale. Again, the need and 

delivery of the allocation is a significant concern. 

The demand for the units is further questioned given that in 2022, a total of 12,766 sqm of industrial 

floorspace was being marketed within Vale of Glamorgan and comprised of 16 individual premises. 

Whilst the marketed floor space is less than 10% of that proposed, it is important to note that an 

average take-up per year over the last decade, equates to 8,395 sqm/year, meaning it would take 

almost 20 years to let the units (again if this was the only site).  

In the surrounding context, the Cardiff Capital Region (CCR) £36 million investment at Aberthaw 

Power Station, brings into doubt the desirability of the Model Farm. The Study states that CCR have 

received a range of suggestions from business for uses on the site and is ultimately a more attractive 

opportunity for businesses and operations that Model Farm. Whilst it is acknowledged that there are 

on going works required, the clear investment is evident at Aberthaw, which is in stark contrast to 

Model Farm and L&G’s stance of a very long term view about when the scheme might come forward.  

Technical Constraints 

There are a number of technical constraints which have been highlighted in relation to the planning 

application, but which remain relevant to the allocation.  

Drainage  

Drainage remains a significant concern with the proposed allocation and given that it is unresolved 

from the application, questions are raised as to how the site can be brought forward as a rollover 

allocation.  

As noted previously Dwr Cymru Welsh Water (DCWW) initially objected to the proposals and raised 

concerns over several points. It is still maintained that there is insufficient capacity within existing 

infrastructure to accommodate foul flows from the development hence a suitable point of 

communication for water supply has not been identified. This information needs clarifying to allow any 

proposed continued allocation.   

As part of the evidence base and to provide deliverability then a Hydraulic Modelling Assessment 

(HMA) should be undertaken as this is a major constraint on a large scheme where capacity is 

essential to the proposed business.  

Notwithstanding the issues raised above concerning capacity, we again reiterate that the proposed 

foul sewer to provide foul drainage for the site crosses the land in the private ownership of The Stevens 

Family, including the garden of their private residence. Moreover, the route of the proposed foul sewer 

also crosses through the SINCs and areas of Ancient Woodland previously identified in a number of 

places.  

Clearly this is wholly unacceptable and would have a significant impact upon the ecological, landscape 

and heritage value of the habitats, as well as potentially impact upon existing protected species if the 

allocation is rolled forward. Whilst this has been highlighted on numerous occasions, it appears no 

further evidence has been requested to take account of this. 
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Transport 

Numerous representations have previously been made relating to the proposed development’s impact 

on transport and these remain valid for the rollover allocation and require further update to the 

evidence base.  

Previously, The Stevens Family noted that within the planning application Transport Assessment it 

was highlighted that the site is ‘notably reliant upon infrastructure improvement in the locality, in order 

to promote travel by means other than private car’, yet it is indicated that the development would fail 

to deliver the footway and cycle way itself. Furthermore, that due to the viability, the Authority would 

not be seeking a financial contribution toward sustainable transport, which would equate to in excess 

of £3,700,000. Rather it is considered that a transfer of a 10m strip of land to the Council across the 

site frontage with Port Road via the s106 Legal Agreement would be acceptable to compensate for 

the fact that the development would fail to deliver any sustainable links itself. Clearly this needs much 

further consideration as an evidence base for any allocation of the land.   

Further consideration is also needed to fully explain how the land transfer would equate anywhere 

near to the required financial contribution the development generates and if this is sufficient to adhere 

to the Sustainable Transport requirements set out in Future Wales, Llwybr Newydd and Planning 

Policy Wales.  

Ecology  

Reservations remain regarding the impacts of habitat loss and hedgerow loss from the proposed 

rollover allocation and on the number of rare species that have been recorded on site. In fact, the 

ecological information previously provided to the planning application, on behalf of The Stevens 

Family, noted that in their review it was highly suggestive of a wider presence of protected biodiversity 

within both the area immediately adjacent to the proposed development, as well as the proposed 

allocation site itself.  

Given the significance of the ecological constraints then it is considered that there are still further 

works required to evidence the allocation of the site. In particular this relates to the concerns around 

the Habitat Suitability Index (HSI), assessment of the on-site pond for its suitability for Great Crested 

Newts (GCN) as well as Dormice.  

It is considered that this information should be provided now as part of the allocation process as it has 

significant implications.  

Candidate Site Assessment at Preferred Strategy Stage (October 2023 BP 18) 

As highlighted, the proposed Candidate Site 551 (Model Farm) has undertaken a RAG Analysis 

system to assess sites against the Preferred Strategy (Appendix 2 of BP18). Whilst it has already been 

noted that the site scored Amber in terms of deliverability (meaning that the Council themselves 

consider that the site raises concerns around deliverability that would need to be addressed), there 

are a number of other concerns raised where there is a distinct lack of evidence for the delivery of the 

site.  
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In particular, it is illustrated that the site scored Red (does not accord with the strategy) in regard to 

the direct impact on surrounding SINCs and Local Nature Reserves and is a significant factor that 

needs addressing to allow any rollover allocation.   

Furthermore, in terms of the Amber scores, the following are highlighted as raising concern for the 

Authority and which need to be addressed:  

- Agricultural Land 

- Mineral Resource  

- Green Wedge Designation  

- Special Landscape Areas 

- Contaminated Land  

- Existing Physical Site Constraints  

- Historic Environment  

Given the significant amount of Amber scores, it is clearly demonstrated that the Model Farm site has 

a number of issues which need to be fully assessed and with no apparent solutions or updates, then 

The Stevens Family seriously question the validity of the proposed rollover allocation at Model Farm.    

Summary  

In summary, The Stevens Family have strong reservations regarding the proposed rollover allocation 

at Model Farm under Policy SP13, many of which have been previously raised and continue to be 

unaddressed by the evidence base underpinning the Preferred Strategy.  

It has been demonstrated that there are significant deliverability concerns, not only with the evidenced 

lack of viability (as independently assessed), but also demand. Furthermore, there is ambiguity on the 

current appeal as well as the Representors own desire to develop the site, with it indicated that it is a 

longer term aspiration.  

The Stevens Family consider that the rollover allocation of the site is contrary to the Welsh 

Government’s Development Plans Manual (DPM) Edition 3 and does not substantially evidence any 

deliverability. It is considered that the Model Farm (Candidate 551) Employment allocation should not 

be rolled forward into the Replacement LDP, and rather it would be more appropriate to de-allocate 

for sites with much more certainty. 

Moreover, there still remains concerns regarding drainage, transport, and ecology and the distinct lack 

of any evidence base update to prove otherwise. This is supported by the Councils own assessment 

as part of the Candidate Site Assessment at Preferred Strategy Stage (October 2023 BP 18) 

background paper which maintained an Amber score for a number of issues which, by the Councils 

own admission, identifies concerns around deliverability that would need to be addressed. 

Overall, there remains serious questions as to how such an unviable scheme can even be considered 

for a rollover allocation. 
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These are of significant importance to the current Appeal and the correct due diligence is required to 

accord with the updates of Planning Policy Wales.  

One key change is the requirement for all planning applications to be submitted with a ‘Green 

Infrastructure Statement’ (paragraph 6.2.5). The Green Infrastructure statement will be an effective 

way of demonstrating positive multi-functional outcomes which are appropriate to the site in question 

and must be used for demonstrating how the ‘Step-wise Approach’ (Paragraph 6.4.21) has been 

applied. 

It is noted that a Green Infrastructure Statement has been provided as part of the Appeal 

documentation by RPS, however this has not been assessed by the Authority as compliant. It is noted 

that this work will be undertaken through the Appeal process, however given the importance of Chapter 

6 and the impact that the proposed development will have on both green infrastructure and ecology 

then The Stevens Family consider this needs to be a priority. 

From review of the Green Infrastructure Statement provided, and given the scale and impact the 

proposed development has, then The Stevens Family consider it frustrating that the detailed green 

infrastructure proposals and the appropriate delivery and aftercare are being pushed further along the 

determination process. It is considered that a Detailed Biodiversity Management Strategy and 

comprehensive Green Infrastructure Statement should be provided now.  

This is in the context of the updated Chapter 6 and in particular paragraph 6.4.5 which requires a net 

benefit for biodiversity and that development should leave biodiversity and the resilience of 

ecosystems in a significantly better state than before, through securing immediate and long‑term, 

measurable and demonstrable benefit, primarily on or immediately adjacent to the site. 

Moreover, paragraph 6.4.39 outlines that Planning authorities must protect trees, hedgerows, groups 

of trees and areas of woodland where they have ecological value, contribute to the character or 

amenity of a particular locality, or perform a beneficial green infrastructure function. Planning 

authorities should consider the importance of trees and woodland, particularly native woodland and 

valued trees, and should have regard to local authority tree strategies. 

The updated national policy also strengthens the protection of all trees linking back to the Step-Wise 

Approach and outlining the: 

• Functional importance of trees, woodlands, groups of trees and areas of woodland restated;

• Ecosystem resilience function of native trees and hedgerows outlined;

• Recognition given to the importance of trees within the countryside;

• Ancient woodland, semi-natural woodlands, individual ancient, veteran and heritage trees and

ancient hedgerows identified as irreplaceable natural resources, with significant landscape,

biodiversity and cultural value.

This is further supported by the: 

• New requirement for the planting of new trees, hedgerows, groups of trees, areas of woodland

as part of new development;

• New policy requirement on the adoption of canopy cover targets for local planning authorities;

• Retention of trees to be identified within all planning applications (significant trees to be

retained & protected);
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• ‘Service lines’ to the site should be included within the application (identifying tree loss);

• Permanent removal of trees, woodland and hedgerows will only be permitted where it would

achieve significant and clearly defined public benefits;

• Compensation planting ratio for trees lost set at 3 for 1, equivalent to the quality, environmental

and ecological importance of the tree(s) lost - this must be preferably onsite or immediately

adjacent to the site; and

• Higher compensation planting ratios set for woodland and shelterbelt areas.

In relation to Chapter 6 and the above protection of trees and ancient woodland, The Stevens Family 

consider that the current proposals are found to be lacking in meeting the requirements of Planning 

Policy Wales. This is also true in regard to the impacts that the proposed drainage scheme will have 

on the number of TPO trees within the curtilage of their property and also the ancient woodland.   

With regard to the impacts upon existing TPOs, The Stevens Family have grave concern for the direct 

impact upon the Pedunculate Oak (TPO Ref: 2022-01-T6) located at the confluence of Bullhouse 

Brook and Whitelands Brook. Further concern is also raised in relation to the 2 No. London Plane 

(TPO Ref: 2022-01-T3 & 2022-01-T4), as well as the Horse Chestnut (TPO Ref: 2022-01-T2). Whilst 

they are on private land the drainage works required in the wider setting has the potential to 

significantly undermine their protection. The trees are positioned on the banks of the brooks and 

concern is raised that following the change in such a large area of land from agricultural to built 

development would cause additional surface water drainage pressure and which would erode the 

habitat within the Root Protection Zone, upon which the trees are currently thriving.   

Drainage 

Having reviewed the Appeal submission, The Stevens Family again reiterate that the proposed foul 

sewer to provide foul drainage for the site crosses the land in their private ownership including the 

garden of their private residence. This is of significant concern not only for the landownership but also 

the impacts upon wildlife, landscape and trees, particularly in the context of Planning Policy Wales. 

For the Inspector’s convenience, Welsh Water (DCWW) initially objected to the proposals for the 

following reasons: 

• Site layout should take account of the location of the sewer;

• It is unlikely that sufficient capacity exists to accommodate foul flows generated by the

development; and

• The proposed development is within an area where there are water supply problems, for which

no improvements are currently planned.

The Stevens Family are aware of the ongoing discussion with DCWW and that the previous Committee 

Reports outlined several conditions, including for the submission of a Hydraulic Modelling Assessment 

(HMA) prior to the submission of any reserved matters applications. However, it is important to 

highlight that this is contrary to DCWW’s preference for such assessments to be provided up front as 

part of an application submission, setting out that development should not be supported where there 

are no known solutions. It is again frustrating that no further works have been undertaken as part of 

the Appeal process by the applicant.  
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Notwithstanding the issues raised above concerning capacity, it is reiterated that the proposed foul 

sewer to provide foul drainage for the site crosses the land in the private ownership, including the 

garden of The Steven Family’s private residence. Moreover, the route of the proposed foul sewer also 

crosses through the SINCs and areas of Ancient Woodland previously identified in a number of places. 

In the context of updated national guidance in Planning Policy Wales (12 h Edition 2024) and in 

particular Chapter 6 this would clearly have a significant impact upon the ecological, landscape and 

heritage value of the habitats, as well as potentially impact upon existing protected species. Although 

this has been highlighted on numerous occasions, no revisions have been made to take account of 

this and it is not reflected in the submitted Green Infrastructure Statement. This is considered as a 

significant omission on the applicant’s part and needs to be rectified for policy compliance. Without so 

the proposed drainage scheme is contrary to Planning Policy Wales and raises grave concerns.  

The farcical nature of the proposed foul drainage route is also highlighted in DCWW correspondence 

to The Stevens Family (dated Nov 2021) which states that ‘Our initial assessment of the route identifies 

a host of physical and ecological constraints which would render the route unviable, therefore not able 

to be adopted by us’. 

As detailed in previous correspondence and within the Committee Reports, DCWW and Natural 

Resource Wales both maintain that the local drainage infrastructure is considered inadequate to 

accommodate the proposed capacity of this development. 

Noting the lack of plans to improve capacity and risk of overwhelming the public sewerage, DCWW 

concerns remain where it is ‘unlikely that sufficient capacity exists to accommodate the development 

without causing detriment to the existing services’ that includes the Porthkerry Sewerage Pumping 

Station adjacent to The Old Rectory. Comments raised by DCWW further highlight the failure to identify 

a suitable point of communication for the proposed development site to be served by adequate water 

supply. 

During the Authority’s determination process the Committee Reports outlined proposed Conditions 

and it is acknowledged that Condition 8c sought to address the impact of proposed excavation works 

for the drainage and SuDS proposal on existing trees. However, The Stevens Family continue to raise 

concern regarding the proximity of the proposed sewer works and risk of direct damage to the Root 

Protection Area of several old trees located, and the aforementioned TPOs, within the curtilage of The 

Old Rectory.  

Given the significance Chapter 6 now places on trees and woodland then it is considered that the 

direct impact upon the trees and ancient woodland, within and adjoining The Stevens Family land, 

should be assessed upfront and is no longer appropriate to be addressed via Condition. This is 

particularly important as additional surface water drainage carried by the existing streams that may 

arise from a reduction of permeability of land threaten several of the old venerable oaks as well as the 

following TPOs: Pedunculate Oak (TPO Ref: 2022-01-T6), 2 No. London Plane (TPO Ref: 2022-01-

T3 & 2022-01-T4), as well as the Horse Chestnut (TPO Ref: 2022-01-T2). These protected trees are 

located either at the confluence of Bullhouse Brook and Whitelands Brook, or within their banks and 

concern is raised that if inadequate, the proposed drainage works will have a direct impact on their 

Root Protection and habitat.   
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The previous Condition 11 related to whether the scheme can demonstrate that the existing water 

supply network can suitably accommodate the proposed development site. Condition 12 relates to the 

proposed SuDS for surface water disposal, where the proposed designated SuDS attenuation areas 

surrounds the boundary of our client’s land. The Stevens Family continue to have reservations 

regarding the impact any proposed SuDS will have on the TPO’s within their curtilage of The Old 

Rectory and the surrounding ancient woodland. These concerns are relevant to the recent Chapter 6 

of Planning Policy Wales.  

No doubt the Inspector is aware that where plans seek to go through and surround our client’s land, 

The Stevens Family must be made aware and kept informed in full detail. 

Viability/Deliverability 

The Stevens Family have previously provided detailed comments on this issue in relation the planning 

application (Ref: 2019/00871/OUT), however they consider that the matter is of significant relevance 

to the current Appeal.  

The Inspector will be aware there was a published RPS & Sutton Viability as well as the Avison Young 

independent review provided as part of the application. Both documents form part of the evidence 

base for the Appeal and it is clear that the proposed development is unviable. It is noted that the 

original Avison Young assessments are now also historic with dates from 2020 and 2022.  

Those original reports highlight that development viability is a material consideration, however the 

conclusions of the independent Avison Young report are significant in that they show a loss of 

£10,400,000 (assuming no interest charges) and £34,500,000 (assuming interest is charged at 5%), 

which demonstrates that the scheme is not only unviable, but that without Government/public sector 

intervention by way of gap funding, it is unlikely ever to be delivered.  

Furthermore, the proposed development would not be able to support the level of s106 contributions 

required for off-site road improvements, improvements to sustainable transport, and improvements to 

Porthkerry Park. The level of reductions within the standard contributions normally sought is both 

extensive and excessive (in excess of £3,700,000 for sustainable transport alone). 

It is also important to highlight that the viability assessments question how attractive the development 

would be to any potential market, which has implications on its future deliverability. Within the Avison 

Young Report it is noted that the proposed development is likely to be materially less attractive to 

tenants than numerous existing sites in S.E Wales, most of which enjoy close proximity to the M4, 

which is a key consideration. 

Moreover, it is noted that the Avison Young report assumes an annual take-up of 50,000 sq ft GIA of 

manufacturing/warehouse space per annum and a take-up of 8,500 sq ft NIA of office space per 

annum. However, it is stated that although the annual take-up across other more attractive major 

Business Parks typically range from 15,000 – 50,000 sq ft per annum, they have applied an annual 

take-up rate at the top end of this range, which was considered to be optimistic. The conclusion, in 

Avison Young’s opinion, was that such take up rates are highly questionable and if not achieved will 

further diminish the schemes deliverability and viability.  

The Stevens Family consider that given the length of time since the viability information was 

professionally reviewed then the situation is likely to have worsened. In this regard, they are aware of 
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the most recently submitted RPS Updated Delivery Report (November 2024), which despite 

reassessment describes that the proposed scheme would have a significant loss. 

It is noted at paragraph 5.4.8 of the Report that again assuming an eight-year marketing period the 

development would result in a significant ‘loss of - £6.86 million based upon total costs in the order of 

£183.29 million’. Furthermore, the appraisal did not include any allowance for planning obligations 

which would increase the loss and also does not appear to provide any figure for the loss assuming 

interest is charged.  

It is also significant to note that the most recent RPS Report is yet to have any independent review to 

provide a balanced assessment. As with the previous it is anticipated that the actual loss will be even 

higher than suggested. The Stevens Family consider this an important stage that needs to be 

completed and published prior to the Inquiry.  

Overall, it is maintained that the demand, and indeed the appetite to construct such a development is 

highly questionable. Moreover, again it is noted that The Stevens Family have considerable 

business/commercial experience and seriously question why such an unviable and undeliverable 

proposal would be maintained, unless it was for a future alternative use.   

Employment Need 

The Inspector may be aware of the current ongoing Replacement Local Development Plan (RLDP) 

Review being undertaken by the Local Authority. Whilst The Stevens Family completely appreciate 

that this Appeal is not specifically related directly to the RLDP, there is relevant information within the 

evidence base.  

The Vale of Glamorgan Employment Land Study (March 2023 BP12 – RLDP 

https://valeofglamorgan.oc2.uk/docfiles/26/BP12%20Employment%20Land%20Study%20(BE%20Gr

oup).pdf), questions the need for such a large employment development. It is understood from the 

Study that over the last decade, 145 industrial deals have been recorded in the Vale of Glamorgan, 

within which a total of 83,950 sqm of floorspace has been transacted. This equates to only half of the 

161,834 sqm proposed as part of the Model Farm and raises the question as to whether the demand 

for such an amount is sustainable. At this rate it would be 20+ years until the proposed floorspace 

would be let, and this is if it was the only site available. This, also combined with the clearly unviable 

nature of the scheme, is of significant concern.  

It is important to highlight that over the decade there was only one unit transacted of more than 5,000 

sqm in the timeframe. Given the parameters as set out in the Outline application for the plot sizes it is 

noted that some are significantly more than 5,000 sqm (including 11,200 sqm, 14,000 sqm and 16,150 

sqm). Again, the demand for such large-scale units is questioned given the distinct lack of transactions 

over a 10 year period.  

Whilst the Study does outline that there is an absence of options in excess of 5,000 sqm, the 

transaction evidence suggests that these are only rarely required in the Vale. Again, the need and 

delivery of the allocation is a significant concern. 

The demand for the units is further questioned given that in 2022, a total of 12,766 sqm of industrial 

floorspace was being marketed within Vale of Glamorgan and comprised of 16 individual premises. 

Whilst the marketed floor space is less than 10% of that proposed, it is important to note that an 
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average take-up per year over the last decade, equates to 8,395 sqm/year, meaning it would take 

almost 20 years to let the units (again if this was the only site).  

In the surrounding context, the updated RPS Delivery Report (November 2024) looked at the wider 

Cardiff Capital Region (CCR) and noted that there is a lack of development of new Grade A 

accommodation in both the office and industrial markets. Whilst in the wider context this is correct, it 

is noted about the acquisition of the Aberthaw coal fired power station site by CCR City Deal. The 

Report suggests that this will bring a renewed public sector focus to this part of the Vale of Glamorgan 

which can only benefit the subject site (paragraph 4.1.5). 

However, The Stevens Family suggest that the report does not consider that the £36 million investment 

at Aberthaw Power Station, would in fact bring into doubt the desirability of the proposed Model Farm 

development. Currently CCR have received a range of suggestions from business for uses on the site 

and is ultimately a more attractive opportunity for businesses and operations than the proposed Model 

Farm development. Whilst it is acknowledged that there are ongoing works required, the clear 

investment is evident at Aberthaw, which is in stark contrast to Model Farm and L&G’s stance of a 

very long term view about when the scheme might, if ever, come forward.  

Technical Constraints 

There are a number of technical constraints which have been highlighted in relation to the planning 

application, but which remain relevant to the Appeal.  

Drainage 

Without repetition on the information provided above, drainage remains a significant concern with the 

Appeal and given that it is unresolved from the application, questions are raised as to how the site can 

be brought forward.  

As noted previously Dwr Cymru Welsh Water (DCWW) initially objected to the proposals and raised 

concerns over several points. It is still maintained that there is insufficient capacity within existing 

infrastructure to accommodate foul flows from the development hence a suitable point of 

communication for water supply has not been identified. This information needs clarifying to allow any 

proposed continued allocation.   

As part of the evidence base and to provide deliverability then a Hydraulic Modelling Assessment 

(HMA) should be undertaken as this is a major constraint on a large scheme where capacity is 

essential to the proposed business.  

Notwithstanding the issues raised above concerning capacity, we again reiterate that the proposed 

foul sewer to provide foul drainage for the site crosses the land in the private ownership of The Stevens 

Family, including the garden of their private residence. Moreover, the route of the proposed foul sewer 

also crosses through the SINCs and areas of Ancient Woodland previously identified in a number of 

places which would be contract to Planning Policy Wales, in particular Chapter 6.  

Concern is also raised regarding the impact that the proposed drainage will have on TPOs within The 

Stevens Family curtilage, including, Pedunculate Oak (TPO Ref: 2022-01-T6), 2 No. London Plane 

(TPO Ref: 2022-01-T3 & 2022-01-T4), as well as the Horse Chestnut (TPO Ref: 2022-01-T2). These 

protected trees are located either at the confluence of Bullhouse Brook and Whitelands Brook, or 
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within their banks and concern is raised that the proposed drainage works will have a direct impact on 

their Root Protection and habitat. These direct impact of these works needs to be assessed.  

Clearly this is wholly unacceptable and would have a significant impact upon the ecological, landscape 

and heritage value of the habitats, as well as potentially impact upon existing protected species. Whilst 

this has been highlighted on numerous occasions, it appears no further evidence has been requested 

to take account of this. 

Transport 

Numerous representations have previously been made relating to the proposed development’s impact 

on transport and these remain valid for the Appeal.  

Previously, The Stevens Family noted that within the planning application Transport Assessment it 

was highlighted that the site is ‘notably reliant upon infrastructure improvement in the locality, in order 

to promote travel by means other than private car’, yet it is indicated that the development would fail 

to deliver the footway and cycle way itself. Furthermore, that due to the lack of viability, the Authority 

would not be seeking a financial contribution from developers toward sustainable transport, which 

would equate to in excess of £3,700,000. Rather it is considered that a transfer of a 10m strip of land 

to the Council across the site frontage with Port Road via the s106 Legal Agreement would be 

acceptable to compensate for the fact that the development would fail to deliver any sustainable links 

itself. Clearly this needs much further consideration as an evidence base for any allocation of the land. 

Further consideration is also needed to fully explain how the land transfer would equate anywhere 

near to the required financial contribution the development generates and if this is sufficient to adhere 

to the Sustainable Transport requirements set out in Future Wales, Llwybr Newydd and Planning 

Policy Wales.  

Ecology 

Reservations remain regarding the impacts of habitat loss and hedgerow loss from the Appeal and on 

the number of rare species that have been recorded on site. In fact, the ecological information 

previously provided to the planning application, on behalf of The Stevens Family, noted that in their 

review it was highly suggestive of a wider presence of protected biodiversity within both the area 

immediately adjacent to the proposed development, as well as the proposed allocation site itself.  

Summary 

In summary, The Stevens Family continue to have strong reservations regarding the Appeal 

proposals, many of which have been previously raised and continue to be unaddressed by the 

applicant, which it is felt must be resolved before the proposals can be appropriately determined. The 

route of a sewer across our client’s land must be addressed urgently and we must be kept informed 

as the issue is addressed.  

Overall, the proposed development continues to raise concerns regarding drainage, transport, and 

ecology, and in particular the impact on the recently updated national planning policy – Planning Policy 

Wales (12th Edition 2024) and the impacts of Chapter 6. 

Furthermore, a review of the viability within the RPS Updated Delivery Report (November 2024), 

confirms that the proposed development continues to be unviable and would result in a significant loss 
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