Skeleton argument for Permission to address the Model Farm Inquiry     24 March        
Legal rebuttal by L&G’s Counsel posted up on 18th March:  
Notice of Appeal: the appeal was validly made under s.78 TCPA 1990 and has, properly, been accepted by PEDW.  This provision applies, irrespective of EIA arguments.
1.   a)  PEDW website says submitted  29 March 2023   
      b)   the VoG website says agreed determination date 31 March 2023. 
2.  When the Planning Committee met in May and formulated grounds, they did in effect determine it.  Their ground i) on inadequate biodiversity information implied the ES was inadequate
3.  PEDW acceptance requires compliance with EIA Reg.17 Completeness: 
PEDW accepted valid in early Nov.2024 after the 30 Oct.2024, Reg. 17 Completeness Report 
PEDW did not accept as valid in June 2023, after the first Completeness Report.  

4.  S.78 Appeal contains the proviso 78(4BA) that 
after notice of an appeal has been served, the application to which it relates may not be varied.
5. The June 2023 Completeness Report asked for additions to the ES as “further information” (Reg.24(1)), but the Appellants themselves chose to add an Ecological Impact Assessment chapter.
6. TCPA (Referred Applications and Appeals Procedure) (Wales) Regulations 2017, Section 11(1-2) says
the appellant may not raise any matter which was not before the local planning authority at the time.

7.  The LPA Committee was advised contrary to this citation (point 6) that the “new evidence “ is “material to determination of the appeal”, resolving 16 Jan. 2025 to revise the March and May decision.

8. The LPA’s 2023 planning determination of March and May implied the EIA’s completion for Reg.4 which took the ES etc. to be “up to date when the determination is made” (Reg.25(2).  A new determination based on an updated ES of Oct. 2024 has no bearing on determination in March 2023.

9.  PEDW needed to consider if superseding would infringe here.
· Superseding is not possible unless and until the proposed ES had been subject to the EIA publicity and consultation tests
· It was premature of the 30 Oct.2024 Completeness report to agree it.

10. PEDW did not consult the same consultee list (EIA Reg 24(4) requirement); NRW alone replied of the nearly 20 VoG listed and statutory consultees.  VoG does not have PEDW’s list.   The public consultation concluded 11 July.  L&G considered the responses, but PEDW made no summary report.   


11.  With the EIA consultation incomplete (point 10), an ES cannot supersede the original when the Appeal is against a planning decision; in this case of a S.78 Appeal over alleged non-determination, the Oct. 2024 ES cannot supersede the Application ES in the sense of replacing it in any case.

12. The VoG wrongly referred people to PEDW’s site in their 5th Feb. Notice of the Inquiry.
 While PEDW’s website has lacked many documents, the DMPWO* requires the LPA to maintain the Application website.  They started an Appeal website based on documents from the 2019 Application and screening documents in early February, completed in mid-March.
* Development Management Procedure (Wales) Order 2012

We conclude:  If it’s decided the Appeal papers are valid (point 1) this Inquiry has to be based on the ES of 2019 plus Addendum, not that of October 2024. Our supplementary evidence updating FoE’s submissions on that ES should be accepted as valid by the Inspector.

These procedural objections could have been resolved, at least in part, if PEDW had invited FoE (and other public) to the Case Management meeting in January.

Applications for award of costs:  L&G’s application on grounds of non-determination should be denied; other parties should be allowed to claim because L&G’s Appeal was premature and the ES not complete and grossly inadequate.
 
      -----------------------------------------------------------     Max Wallis  FoE Barry&Vale  March 2024

