IN THE MATTER OF A PLANNING APPEAL		CAS-02641-G8G7M5

Re Land at Model Farm, Port Road, Rhoose
___________________________________________________
APPELLANT’S NOTE IN RESPONSE TO
VCU’S POSITION STATEMENT OF 11 FEBRUARY 2026
_____________________________________________________

1. The VCU’s Position Statement sets out its entitlement to cross examine the Appellant’s expert witnesses pursuant to its status as an invited person under regulation 38 of the Town and Country Planning (Referred Applications and Appeals Procedure) (Wales) Regulations 2017. The Position Statement further refers to and relies upon regulation 45 of the 2017 Regulations. 

2. The Position Statement fails to draw a distinction between cross examination by VCU’s advocate in the field of ecology/nature conservation, where it has its own expert evidence, and the cross examination of the Appellant’s other expert witnesses. The Appellant accepts that VCU is entitled to question all of its witnesses. However, it maintains that there is an important distinction between cross examination by a party when it has and does not have its own expert evidence. 

3. Where VCU is calling its own expert evidence, its advocate will be entitled to question the Appellant’s expert on the basis, where there are differences between VCU’s expert and the Appellant’s expert, that the VCU’s expert is correct and that the Appellant’s expert evidence in that respect is wrong or should be rejected. The same will apply to the Appellant’s advocate - they will be entitled to suggest to the VCU’s ecology expert that their evidence on a matter of expertise is wrong. In due course, the cross-examining advocate can submit in their closing submissions that the inquiry should prefer the evidence of their expert. 

4. The position is different where a party is cross examining an expert and does not have its own expert evidence in that area of expertise. Where the cross-examining party does not have its own expert evidence, it is entitled to test and probe the evidence of the expert being cross examined. To the extent that the expert qualifies or changes their evidence then that becomes the evidence on that area of expertise before the inquiry. 

5. But the questions put in cross examination do not constitute evidence unless and until the propositions put are accepted and adopted by the witness being cross examined. Furthermore, where evidence falls within a recognised area of expertise the advocate cross examining an expert who is not calling his own expert evidence cannot properly put to that expert that an alternative technical conclusion is correct and that the expert’s conclusion is wrong. Such an approach is impermissible because the advocate must have a basis for their question and in the absence of any expert evidence supporting the alternative technical conclusion there is no basis for the question.  It is only if any concessions made during the cross examination support the alternative conclusion that the point can be put to the witness being cross examined. If the witness then rejects the alternative conclusion being put, then the cross examiner is stuck with the answer and the evidence of the expert being called remains the only expert evidence before the inquiry in that area of expertise. 

6. This practice is underlined by two principles. First, the distinction between questions and evidence. A proposition put in a question becomes evidence only to the extent that the witness accepts the proposition or provides an answer which adopts wholly or in part the point put by the questioner. Secondly, fairness. If a party has a case to advance which relies on expert evidence it should provide the expert evidence in advance and subject it to cross examination and scrutiny by the party relying on contrary expert evidence and the inquiry.  


7. The inspector remains the ultimate decision maker and is entitled to reject expert evidence as he is entitled to reject evidence of fact. Furthermore, the inspector is a specialist tribunal with his own expertise. Nevertheless, the advocate who cross examines an expert in an area where they are not calling their own contrary evidence is subject to the limitations set out in this Note. These limitations are not acknowledged in the VCU’s Position Statement. The suggestion implicit in its Position Statement that it can conduct its case and cross examination in the same way regardless of whether it is calling its own rival expert evidence is wrong. 

Morag Ellis KC
Emyr Jones
Francis Taylor Building
16 February 2026



