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Rowlands, Ceiri

From: South East Planning <southeastplanning@cyfoethnaturiolcymru.gov.uk>

Sent: 07 December 2022 14:43

To: Planning

Cc: Rowlands, Ceiri

Subject: 2019/00871/OUT - Land at Model Farm, Port Road, Rhoose (Major) (V7) - NRW 

Response NRW:01165323

Attachments: 2019_00871_Out V6 Model Farm.pdf

Follow Up Flag: Follow up

Flag Status: Flagged

Dear Ceiri,

Thank you for consulting us on the following further information in support of the above application:

• Letter to Andrew McPhillips (Legal and General) from Stephen Devereaux dated 11/11/22 
incorporating RPS Report ECO02103 ‘Review of Baseline Ecology, Model Farm, Rhoose’.

We note that an updated walkover survey was undertaken of the Model Farm proposed development site 
on 4/11/22 to broadly assess any habitat change since the PEA report prepared in 2019. We also note the 
results of this survey, including in respect of the Habitat Suitability Index (HSI), assessment of the on-site 
pond for its suitability for Great Crested Newts (GCN). However, the HSI survey is only an assessment of 
the potential suitability of the habitat within a pond to support GCN. Only a further eDNA survey for GCN 
can update the previous eDNA survey that was undertaken. However, we have considered this latest 
information in the context of the previous survey results and overall, confirm that our previous advice dated 
2/3/22, reference CAS-180477-G3G4, remains valid.  (A copy of that letter is attached for ease of 
reference.)

If you have any queries, please do not hesitate to contact me.

Kind Regards
Claire McCorkindale 

•
Tîm Cynllunio Datblygu / Development Planning Team
Cyfoeth Naturiol Cymru / Natural Resources Wales

Ffôn / Tel: 03000 653098
www.cyfoethnaturiolcymru.gov.uk / www.naturalresourceswales.gov.uk

Yn falch o arwain y ffordd at ddyfodol gwell i Gymru trwy reoli’r amgylchedd ac adnoddau naturiol 
yn gynaliadwy / Proud to be leading the way to a better future for Wales by managing the 
environment and natural resources sustainably.

Croesewir gohebiaeth yn Gymraeg a byddwn yn ymateb yn Gymraeg, heb i hynny arwain at oedi / 
Correspondence in Welsh is welcomed, and we will respond in Welsh without it leading to a delay.
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From: Cheesman, Colin R
To: Rowlands, Ceiri
Subject: Council"s Ecology Comments_201900871OUT
Date: 17 February 2023 17:18:22
Attachments: Council"s Ecology Comments_201900871OUT.doc

Hi Ceiri
 
Thank you for asking me to review the latest PEA - ECO02103 Model Farm Preliminary Ecological
Appraisal (PEA) B - February 2023
 
Apart from an amendment in respect of bat flight paths being identified as ‘dark corridors’ and
the need to reflect this in subsequent applications for individual sites, then the rest of the PEA is
satisfactory.
 
Let me know if I can be of any further assistance.
 
Many thanks
Colin
 
 
Colin Cheesman
County Ecologist / Ecolegydd Sirol
Regeneration and Planning / Adfywio a Chynllunio
Vale of Glamorgan Council / Cyngor Bro Morgannwg
tel / ffôn: 01446 704855 (not manned / heb staff ar hyn o bryd)
mob / sym: 07514 623147
e-mail / e-bost: 
 
 

 you really need to.
Ystyriwch yr amgylchedd. Peidiwch ag argraffu'r neges hon oni bai fod gwir angen.
 
Visit our Website at www.valeofglamorgan.gov.uk
Ewch i'n gwefan yn www.bromorgannwg.gov.uk
 
Find us on Facebook / Cewch ddod o hyd i ni ar Facebook
Follow us on Twitter / Dilynwch ni ar Twitter
 
Correspondence is welcomed in Welsh or English / Croesewir Gohebiaeth yn y Gymraeg neu yn
Saesneg.
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CONSULTATION RESPONSE: 

COUNTRYSIDE AND ENVIRONMENT (ECOLOGY)

ECOLOGY RESPONSE

 No comment
 Object (holding objection)
 Object and recommend refusal

 Notes for applicant
 Request for further information
 Recommend planning conditions
 Approve

Summary

Current status: Outline planning application submitted
Previous status: 
Comments 

Following my email of the 7th February 2023 the applicant has ammended the PEA to 
cover the points that I raised.
These are principally changes to Table 5.1 to ensure the completeness of the 
mitigation measures required for a range of species recorded on site or using the site.
I would only make one addition. Under Bats it would be useful to mention that flight 
lines will need to be ‘designated’ as dark corridors and subsequent planning 
applications for developing individual sites will require lighting plans that respect these 
flight lines.
The rest of the Species Management Objectives are fine
Conclusion 

Amend bat flight lines to include ‘dark corridors’ and to be aware that future proposal 
must respect these through Ligting Strategies/Plans.

To / I: Operational Manager 
Development & Building 
Control

From / 
Oddi Wrth:

Ecology, Countryside 
Services
Planning Section

FAO Ceiri Rowlands Mr Colin Cheesman

Date / 
Dyddiad:

17th February 2023 Tel / Ffôn: (01446) 704855
07514 623147

Your Ref / 
Eich Cyf:

2019/00871/OUT My Ref / 
Fy Cyf:

Location Land at Model Farm, Port Road, Rhoose

Proposal
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RELEVANT POLICIES FOR INFORMATION

MG21 - SITES OF IMPORTANCE FOR NATURE CONSERVATION, REGIONALLY 
IMPORTANT GEOLOGICAL AND GEOMORPHOLOGICAL SITES AND PRIORITY
HABITATS AND SPECIES.
Development proposals likely to have an adverse impact on sites of importance for
nature conservation or priority habitats and species will only be permitted where it can 
be demonstrated that:
1. The need for the development clearly outweighs the nature conservation value of 
the site;
2. Adverse impacts on nature conservation and geological features can be avoided;
3. Appropriate and proportionate mitigation and compensation measures can be 
provided; and
4. The development conserves and where possible enhances biodiversity

MD9 – PROMOTING BIODIVERSITY
New development proposals will be required to conserve and where appropriate
enhance biodiversity interests unless it can be demonstrated that:
1. The need for the development clearly outweighs the biodiversity value of the site; 
and
2. The impacts of the development can be satisfactorily mitigated and acceptably
managed through appropriate future management regimes.
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ANNEX 1 – SUPPORTING INFORMATION (Legislation, planning policy and case 
law)

CONSERVATION OF HABITATS AND SPECIES REGULATIONS 2017

Known as the Conservation of Habitats and Species Regulations 2017 “Habitats 
Regulations” transpose the Council Directive 92/43/EEC on the Conservation of Natural 
Habitats and of Wild Fauna and Flora (the Habitats Directive) instrument transposes the 
into UK law.  The Directive is the means by which the European Union meets its 
obligations under the Bern Convention.  The most vulnerable and rarest of species 
internationally (in the European context) are afforded protection under this legislation.  
The species listed on Schedule 2 of the Habitats Regulations are termed “European 
Protected Species” and are afforded the highest levels of protection and command strict 
licensing requirements for any works which may affect them.  The species include all 
British bats, Otter, Dormouse and Great Crested Newt.  They are fully protected against 
disturbance, killing, injury or taking. In addition, any site regarded as their “breeding site
or resting place” is also protected.  It is generally regarded that the site is protected 
whether the animals are present or not.

The Habitats Regulations clearly outline the role of Planning Authorities in the 
implementation of the Habitats and Birds Directives; by stating [Section 10] 

10.— (1) ………a competent authority must take such steps in the exercise of their 
functions as they consider appropriate to secure the objective in paragraph (3), so far as 
lies within their powers. 

(3) The objective is the preservation, maintenance and re-establishment of a sufficient 
diversity and area of habitat for wild birds in the United Kingdom, including by means of 
the upkeep, management and creation of such habitat, as appropriate, having regard to 
the requirements of Article 2 of the new Wild Birds Directive (measures to maintain the 
population of bird species). 

Habitats Regulations Licensing

Where works will affect an EPS, then the developer must seek a derogation (licence) 
prior to undertaking the works. The licence can only be issue once the “3 tests” are 
satisfied, that is:

Test 1 – the purposes of “preserving public health or safety, or for reasons of 
overriding public interest, including those of a social or economic nature 
and beneficial consequences of primary importance for the environment”. 

Test 2 – there must be “no satisfactory alternative”; and
Test 3 – the derogation is “not detrimental to the maintenance of the population of 

the species concerned at a favourable conservation status in their natural 
range”.

Licences are issued by Natural Resources Wales (NRW), with NRW assessing Test 3, 
and the LPA assessing tests 1 & 2 (where proposals are not subject to planning, then 
NRW alone will assess all three tests).  Where Planning regulations apply, the NRW will 
only issue a licence after determination of the planning application.  Planners failing to 
do so will be in breach of the Habitats Regulations (see also Case Law, Morge Case 
and Woolley Ruling below).
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WILDLIFE AND COUNTRYSIDE ACT 1981 (AS AMENDED) 

The WCA protects the UK’s most vulnerable and rare species as outlined below.

Section 1 – breeding birds. The basic protection afforded to all birds is:

• Protection from killing, injury or taking of any wild bird
• Protection from taking, damaging or destroying the nest of any wild bird
• Protection from taking or destroying the egg of any wild bird

Further, some species, specifically those listed on Schedule 1 of the Act are afforded 
extra levels of protection to include:

• Protection from disturbance whilst it is nest building; or is at or near a nest with 
eggs or young or disturb the dependant young of such a bird.

There are exemptions from this basic protection for, for example: sale, control of pest 
species and sporting e.g., game birds outside of the close season.  

Section 9 (Schedule 5) - protected animals (other than birds) All animals listed on 
Schedule 5 are protected against killing, injury or taking.  Any structure/place used for 
shelter or protection is protected against damage, destruction or obstructing access to. 
And it is an offence to disturb an animal whilst using such a structure / place.  Some 
species are afforded “Part Protection” meaning that they enjoy only some of the 
protection outlined above – e.g., the animals may be protected, but not their structure 
used for shelter/protection (such as slow worm).

Section 13 (Schedule 8) – protected plants.  Protected plants are afforded protection 
against being picked, uprooted or destroyed.  They are also protected against sale (or 
advertising for sale) – this is particularly relevant with respect to bluebells. 

THE PROTECTION OF BADGERS ACT 1992

This protects badgers from killing, injury and taking; or attempting to kill, injure or take. 
Badger setts are also afforded protection and it is an offence to:

• Damage a badger sett or any part of it
• Destroy a badger sett
• Obstruct access to any entrance of a badger sett
• Disturb a badger when it is occupying a badger sett

Development which will destroy or disturb a badger sett (within 30m) is subject to 
licensing.  The licensing body is NRW. However, badgers are considered a species 
protected under UK legislation (see PPW) and are therefore a material consideration 
during the planning decision. 
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ENVIRONMENT (WALES) ACT 2016

The Environment (Wales) Act became law in March 2016 and replaces the earlier 
Natural Environment and Rural Communities Act 2006. It puts in place legislation to 
enable Wales’ resources to be managed in a more proactive, sustainable and joined up 
manner and to form part of the legislative framework necessary to tackle climate 
change. The Act supports the Welsh Governments wider remit under the Well-Being of 
Future Generations (Wales) Act 2015 so that Wales may benefit from a prosperous 
economy, a healthy and resilient environment and vibrant, cohesive communities.
Section 6 of the Environment Act requires all that public authorities “must seek to 
maintain and enhance biodiversity in the exercise of functions in relation to 
Wales, and in so doing promote the resilience of ecosystems, so far as consistent 
with the proper exercise of those functions”. The intention of this duty is to ensure 
biodiversity becomes an integral part of decision making in public authorities. 

Welsh Government, with consultation with NRW must prepare and publish a list of 
habitats and species which, in their opinion, are of principal importance for maintaining 
and enhancing biodiversity in Wales (“Section 7 list”). Public bodies must take all 
reasonable steps to maintain and enhance the living organisms and types of habitat on 
this list. At the current time, this list directly replaces the list created under the now 
defunct Section 42 of the Natural Environment of Rural Communities (NERC) Act 2006 
(Habitats and Species of Principal Importance for Conservation in Wales).

PLANNING POLICY WALES SEPTEMBER 2009 (TECHNICAL ADVICE NOTE 5: 
NATURE CONSERVATION AND PLANNING)

Section 6.2.1 – the presence of a protected species is a material consideration when a 
local planning authority is considering a development proposal, that, if carried out, 
would be likely to result in disturbance or harm to the species or its habitat. 

Section 6.2.2 – It is essential that the presence or otherwise of protected species, and 
the extent that they may be affected by the proposed development, is established 
before the planning permission is granted. 

Section 6.3.5 – any step in the planning or implementation of a development likely to 
affect a European Protected Species could be subject to a licence to permit or the 
survey or implement the proposal are under a duty to have regard to the requirements 
of the Habitats Directive in exercising their functions.

PLANNING POLICY WALES (EDITION 10, DECEMBER 2018)

Planning Policy Wales, Section 6.4 places a duty on local authorities to ensure that 
biodiversity and resilience are fully considered by Local authorities. 

Particular reference is made to The Section 6 Duty (Environment Act) to ensure that 
planning authorities demonstrate that they have sought to fulfil the duties and 
requirements of Section 6 of the Environment Act by taking all reasonable steps to 
maintain and enhance biodiversity in the exercise of their functions.  

Protected Species under European or UK legislation, or under section 7 of the 
Environment Act are a material consideration when a planning authority is considering a 
development proposal which, if carried out, would be likely to result in disturbance or 
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harm to the species or its habitat and to ensure that the range and population of the 
species is sustained. (Section 6.4.22)

Paragraph 6.4.23 outlines the process whereby European Protected Species are 
considered in Planning.  

VALE OF GLAMORGAN COUNCIL - SUPPLEMENTARY PLANNING GUIDANCE 

Supplementary Planning Guidance – Biodiversity and Development

WOOLLEY RULING

This case confirmed that local planning authorities must apply the same three tests as 
Natural England (in Wales, CCW) when deciding whether to grant planning permission 
when one or more of the European protected species offences under the Habitats 
Regulations may be committed. 

This judgment clarifies a legal duty which was already in existence although many 
planning authorities were not applying it correctly.  His Honour Judge Waksman QC, in 
the High Court in June 2010, handed down this ruling in the case of R (on the 
application of Simon Woolley) v Cheshire East Borough Council concerning a 
development with a bat roost.  This judgment makes it clear that the local planning 
authority must apply the “3 tests” when determining a planning application.

MORGE CASE (SUPREME COURT CASE 19 JANUARY 2011)

The case gives clarification to deliberate disturbance and to the interpretation of 
“damage or destruction of a breeding site or resting place”.  It also gives guidance on 
how LPA should discharge their duties with respect to the Habitats Directive.  

CORNWALL RULING

Judgement that a planning authority had acted unlawfully by granting planning 
permission without sufficient information on flora and fauna.

Sometimes planning authorities grant planning permission before some or all ecological 
surveys have been carried out, making ecological surveys a planning condition, or 
Section 106 Agreement, under the Town and Country Planning Act 1990.

For development that requires an Environmental Impact Assessment this practice was 
subject to judicial review proceedings in the High Court and it was determined that the 
planning authority had acted unlawfully by granting planning permission without
sufficient information on flora and fauna (known as the Cornwall Ruling because the 
planning authority in this case was Cornwall County Council). Requiring surveys as a 
condition of the Section 106 Agreement was not sufficient, as this would exclude the 
consultation process that is required under the Town and Country Planning (EIA) 
Regulations (1999).

P.378



1

Rowlands, Ceiri

From: Cheesman, Colin R

Sent: 07 February 2023 15:24

To: Rowlands, Ceiri

Subject: RE: 2019/00871/OUT  - Land at Model Farm, Port Road, Rhoose - Ecology Data

Follow Up Flag: Follow up

Flag Status: Completed

Hi Ceiri

Let me know if you want this in a formal note.

I have read through the updated PEA from RPS (ECO02103 Model Farm).

It has now included all the recent biodiversity records since 2019 that have been lodged with SEWBReC.

Several species are now recorded on site notably Brown Hare, Badger, Slow Worm, Linnet, Peregrine Falcon, 
Spotted Flycatcher, Starling and Yellowhammer.

The PEA refers to the locations and habitat preferences of these species. Some, such as badger, are users of a large 
area of landscape that will include the development areas close to the road.
Many are not found in the development area and even where they are the change in management of the Ecological 
Mitigation Area should make it more attractive to these and other species.

Table 5 needs to reflect more closely the Parameter Plan produced by RPS (JCD0064-006).
For example, the more relaxed and time managed management of the hedgerows in the Ecological Mitigation Area 
will have beneficial impacts for bats, dormice, invertebrates and hedgehogs.
Similarly, the sacrificial arable area will benefit the Brown Hare, Breeding Birds and wintering flocks of birds.

My understanding is that after the provision of access works each development location will be treated as a new 
development within the planning system and require environmental assessment, prevention and/or mitigation and 
the provision of biodiversity enhancements.

The demolition of the farmhouse and barns will require a Protected Species Licence from Natural Resources Wales 
because of the bat roosts.

If there is anything further I can help with then do let me know.

Many thanks
Colin

From: Rowlands, Ceiri <cerowlands@valeofglamorgan.gov.uk> 
Sent: 03 February 2023 10:01
To: Cheesman, Colin R <crcheesman@valeofglamorgan.gov.uk>
Subject: YML/FW: 2019/00871/OUT - Land at Model Farm, Port Road, Rhoose - Ecology Data

Hi Colin,

The applicant has produced the attached further to the recent review/ conversation. There are a number of new 
records on or near to the site, as was probably to be expected. I’ve had a quick look and as well as brown hare, there 
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has been sight of otter, slow worm, and several birds. If we are to discuss the PND maybe we can have a quick chat 
about it at the same time. Have a good weekend.

Thanks,

Ceiri

Oddi wrth: Darren Parker <Darren.Parker@rpsgroup.com> 
Anfonwyd: 02 February 2023 16:41
At: Rowlands, Ceiri <cerowlands@valeofglamorgan.gov.uk>
Copi/Cc: Robinson, Ian <IRobinson@valeofglamorgan.gov.uk>
Pwnc: 2019/00871/OUT - Land at Model Farm, Port Road, Rhoose - Ecology Data

Ceiri,

This revised PEA makes reference to surveys having been completed rather than recommending them. There is also 
reference to the additional measures agreed with the LPA at 2021 as well as the original biodiversity mitigation 
strategy (2019).

Updates include a feasibility review for an artificial sett creation (to be conditioned) and low intensity grassland 
management along a proportion of the field margins for brown hare. 

If you have any queries I will obtain a response from the ecologist. 

Regards,

Darren

Darren Parker

Operations Director
RPS | Consulting UK & Ireland 
2 Callaghan Square
Cardiff
CF10 5AZ, United Kingdom 
T +44 2920 668 662 
D +44 29 20 550 665 M +44 7825 402087 
E darren.parker@rpsgroup.com

Follow us on: rpsgroup.com | LinkedIn | Facebook | Instagram | YouTube

This e-mail message and any attached file is the property of the sender and is sent in confidence to the addressee only.

Internet communications are not secure and RPS is not responsible for their abuse by third parties, any alteration or corruption in transmission or for any loss 
or damage caused by a virus or by any other means.

RPS Group Plc, company number: 208 7786 (England). Registered office: 20 Western Avenue Milton Park Abingdon Oxfordshire OX14 4SH.

RPS Group Plc web link: http://www.rpsgroup.com
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Vale of Glamorgan
Highway Authority Observation Sheet

Planning Application Ref: 2019/00871/OUT
Observations By: Nigel Rees
Date: 1st December 2022
Location: Land at Model Farm, Port Road, Rhoose
Proposal: Outline application comprising demolition of existing 

buildings and erection of 44.79ha Class B1/B2/B8 
Business Park, car parking, landscaping, drainage 
infrastructure, biodiversity provision and ancillary works. 
All matters reserved aside from access.

Case Officer: Mr. Ceiri Rowlands

I refer to the Transport Implementation Strategy Addendum (TIS-A, dated 18th

November 2022.

The TIS-A has been prepared by the applicant due to the timescales since the original 
revised TIS (RPS Report Ref JNY9624-10A) was prepared and issued in 2020. The 
document review has been undertaken to review in particular:

• The relevance/recency of the traffic survey work that informed the revised TIAS.
• Post Covid-19 assumptions in light of observed trends.

On reviewing the updated traffic counts, it is noted that the Waycock Cross junction 
analysis have been based on only one day’s count on 31st March 2022. Although a 7-
day traffic count is required the Highway Authority will accept this one-day snapshot of 
the traffic flows to validate the original counts.

Considering all the updated traffic counts and assumptions made for home working, 
Cardiff International Airport passenger growth and increased train services to Rhoose,
the highway Authority can confirm that the original TIS (RPS Report Ref JNY9624-
10A) is still relevant.

The Highway Authority can confirm that there are no changes or amendments to the 
previous highway comments and conditions as dated 20th May 2021.
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Vale of Glamorgan
Highway Authority Observation Sheet

Planning Application Ref: 2019/00871/OUT
Observations By: Nigel Rees
Date: 10th February 2022
Location: Land at Model Farm, Port Road, Rhoose
Proposal: Outline application comprising demolition of existing 

buildings and erection of 44.79ha Class B1/B2/B8 
Business Park, car parking, landscaping, drainage 
infrastructure, biodiversity provision and ancillary works. 
All matters reserved aside from access.

Case Officer: Mr. Ceiri Rowlands

I refer to the planning application and have considered any revised information with 
regards to the highway implications and in conjunction with the Transport 
Implementation Strategy and Access statement and associated plans:

The highway Authority can confirm that there are no changes or amendments to the 
previous highway comments and conditions as dated 20th May 2021.
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Vale of Glamorgan
Highway Authority Observation Sheet

Planning Application Ref: 2019/00871/OUT
Observations By: Nigel Rees
Date: 20th May 2021
Location: Land at Model Farm, Port Road, Rhoose
Proposal: Outline application comprising demolition of existing 

buildings and erection of 44.79ha Class B1/B2/B8 
Business Park, car parking, landscaping, drainage 
infrastructure, biodiversity provision and ancillary works. 
All matters reserved aside from access.

Case Officer: Mr. Ceiri Rowlands

I refer to the planning application and have considered the highway implications in 
relation to the revised Transport Implementation Strategy and Access statement and 
associated plans:

Transport Implementation Strategy.

• It has been suggested that a baseline mode share of existing movements be reduced by 
30% taking account of the pandemic and future remote working. –
As discussed a reduction of either 20% or 30% was agreed and to be modelled on those 
assumptions.
After due consideration a figure of 20% is acceptable for modelling.

• Proposed PBPC trip generation or base mode shares & build out rate – no change.
Agreed.

• Cardiff International Airport passenger numbers.
Agreed, the statements that passenger growth will be adjusted if data is available or if 
not available adjusted for -5 years.

• Cardiff International Airport potential rail transport link - an indicated 15.8% mode 
share has been assumed based on figures relating to Birmingham & Luton airports. 
It is felt that this figure maybe too high as the comparison with these locations does not 
fit the same demographic characteristics to the Cardiff International Airport. 

Design Access statement and associated plans.

Internal road layout to be agreed through a reserved matters application, however 
initial comments on the block plan layout provided:
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• All internal roads to be designed and constructed to an adoptable 
industrial & commercial estate standards for geometry and road 
construction makeup.
Internal road widths to be 7.3m wide, carriageway widening at bends to 
8m
Junction kerb radii to be 15m.
Carriageway gradients to be 1:12max.
Junction spacing 80 same side and 40m opposite.
Main internal access roads to be designed for 30mph design speeds, 
forward visibilities and alignment radii to be designed to suit. visibility 
splays at junctions: ‘Y’ dist to suit 30mph design speed with an ‘X’ dist of 
min 45. max 9.0m.

  Suitable turning heads at cul-de-sac, to be tracked for articulated vehicles.
All roads to be cambered with a fall of 1:36.

• Provide suitable active travel routes connections and routes through the 
development with 3.5m wide shared footway surfaces and suitable 
pedestrian/cycle crossings.

• Provide public transport facilities with bus laybys, stops and shelters.

• Proposed pedestrian links and access points to be for shared use 
pedestrian and cycle to tie in with proposed shared surfaces throughout 
the development.

A. Due to the nature of the development land parcel the access road has 
long straights which will promote high speeds, provide a roundabout at 
this location which will serve as a speed reducing feature and access to 
the side land parcels

B. The highway alignment at this point shows a 90 degree bend which is not 
ideal, provide a roundabout at this location.

The access points to the development off the existing adopted highway take in 
three number existing roundabouts. The access application to be conditioned 
and dealt with separately from the internal road layout which will be dealt with 
under reserved matters.

Initial comments on the preliminary plans included within the design access 
statement showing the access details:

C. The access shown at his location gives priority to the existing hotel, 
priority to be changed to give priority to the proposed development with a 
side access to the hotel with a possible ghost right hand turning lane 
depending on vehicle modelling flows.
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D. Existing roundabouts to be modelled and size and layout to be determined
within the scope of the existing adopted highway and any land in the 
ownership of the applicant. To take account of footways/shared surfaces
and verges and embankments supporting the highway.

• The drawings show the provision of a 3m plus wide verge running along 
Port Road adjacent to the development. The highway Authority would look 
for the developer to provide a 3.5m wide shared footway from the 
roundabout on A4226 along Port Road to the roundabout on Porthkerry 
Road and along Porthkerry Road within the frontage of the proposed 
development, to provide active travel routes from the surrounding areas 
into the development. Existing footway/cycle facilities on A4226 to tie into 
proposed along Port Road.

Site plan Ref A
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Conditions

1. Notwithstanding the submitted plans, no works whatsoever shall commence on the 
development until full Engineering details of the proposed access roundabouts, access 
roads and associated works to the existing highway infrastructure have been submitted
incorporating roundabout/highway design, vision splays, street signage, street lighting, 
surface water drainage strategy and any retaining structures retaining or adjacent to the 
highway / public open space have been submitted to and approved in writing by the 
Local Planning/Local Highway Authority. These details shall fully comply with the Design 
Manual for Roads and Bridges / Technical Directives / Local transport Notes/ Vale of 
Glamorgan Councils Standards for adoption.

Reason: - To ensure the minimum Design and Construction Standards are
achieved in the interests of Highway / Public Safety.

2. No works whatsoever shall commence on site until the design calculations, duly 
certified by a Professional Engineer, and full Engineering details of any structures, 
drainage systems, street lighting, water culverts etc. abutting or within close proximity to 
the existing / proposed highway have been submitted to and approved by the Local 
Planning Authority.

 Reason: - To ensure the minimum Design and Construction Standards are achieved
 in the interests of Highway / Public Safety.

3. Notwithstanding the submitted plans, no work shall commence on site until a full highway 
signing strategy has been submitted and approved in writing by the Local Planning/Local 
Highway Authority. These details shall fully comply with the Design Manual for Roads 
and Bridges / Technical Directives / Local transport Notes/ Vale of Glamorgan Councils 
Standards for adoption.

 Reason: - To ensure the minimum Design and Construction Standards are achieved
 in the interests of Highway / Public Safety.

4. The applicant/developer will be required to enter into a legally binding agreement to 
secure the proper implementation of the proposed highway works, connections with the 
existing highway network and associated works which shall incorporate the appropriate
bond and fees.

 Reason: - To ensure the minimum Design and Construction Standards are 
 achieved in the interests of Highway / Public Safety.

5. The provision of a Construction Management / Traffic Plan together with any Proposed 
Temporary Road Closures and other Temporary or Permanent Traffic Regulations 
required associated with the Development to be submitted to and approved by the 
Local Planning Authority prior to commencing any works. The Construction 
Management and Traffic Plan shall include measure of storage of materials and plant, 
parking of construction vehicles, control of mud and debris on site and information 
regarding deliveries to site including haulage routes and delivery times.
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Reason: - In the interest of highway / Public Safety and the free flow of traffic along
the adopted highway network.

6. The Highway Authority will require at the developers expense to carry out prior to 
commencing any works a Condition Survey along agreed haulage route the extent to 
be agreed with The Councils Highway Network Manager which shall undertaken by a 
suitably qualified and experienced an independent Highway Maintenance Consultant to 
be approved by the Local Highway / Planning Authority.

Reason: - In the interest of highway / Public Safety

7. The Highway Authority will require at the developers expense a Second Condition 
Survey along agreed haulage route the extent to be agreed with The Councils Highway
Network Manager to be undertaken by the approved independent Highway 
Maintenance Consultant on completion of the works or such time that the Highway 
Authority instruct.

Reason: - In the interest of highway / Public Safety

8. The Highway Authority will require at the developers expense to carry out any remedial 
works identified with the second condition survey or at any time during the works that
the Highway Authority Considers necessary as direct result of the works.

Reason: - In the interest of highway / Public Safety.

9. From 7 January 2019, all new developments in Wales of more than 1 dwelling house or 
where the construction area is 100m2 or more will require Sustainable Drainage 
Systems (SuDS) for surface water. This needs to be considered as part of the detailed 
design for the internal road with the potential use of block paving. These SuDS must be 
designed and built in accordance with standards published by Welsh Government and 
approved by the local authority acting in its role as a SuDS approval body (SAB). The 
SAB will then have the duty to adopt any compliant systems; serving multiple 
properties. Early discussions with the SAB is advised

Vale of Glamorgan
Highway Authority Observation Sheet

P.404



plahighways 8

Planning Application Ref: 2019/00871/OUT
Observations By: Nigel Rees
Date: 5 May 2020
Location: Land at Model Farm, Port Road, Rhoose
Proposal: Outline application comprising demolition of existing 

buildings and erection of 44.79ha Class B1/B2/B8 
Business Park, car parking, landscaping, drainage 
infrastructure, biodiversity provision and ancillary works. 
All matters reserved aside from access.

Case Officer: Mr. Ceiri Rowlands

I refer to the above planning application and with regard to the Redacted 
JNY9624-06A Technical Note – 9th April 2020 and JNY9624-07B Access 
Strategy (002) – 2nd Feb 2020 a review has been undertaken by Steven Arthur, 
Mott MacDonalds considering the highway implications of the proposal. The 
review comments as follows:-

Redacted JNY9624-06A Technical Note – 9th April 2020

The Technical Note has been prepared in response to the initial Transport 
Assessment Review we (Mott MacDonald) undertook in October 2019. The note 
details the key items raised following the review and provides an appropriate 
comment and/or additional work in support of the response. The key items have 
been summarised below:

(Item 1) Personal Injury Accident Data - the note clarifies that due to data 
protection the Welsh Government will not release detailed information in relation 
to road traffic collisions. Therefore, the concern raised in the TA review still 
stands, on the basis it cannot be concluded that there are no common 
contributory factors. However, it is acknowledged that this is through no fault of 
RPS. It is recommended that TVoGC provide RPS with the level of detail 
required for a full review. If this is not possible (due to data protection) then 
TVoGC should undertake their own review. Any road safety issues should be 
highlighted and mitigation measures agreed with RPS.

(Item 2) Model Share – the note confirms that the adjusted trip reduction has 
been applied to commuting trips only, which is considered appropriate.

(item 3) Car Parking Requirements – the note provides an initial estimate of 
parking numbers, estimated between 2,181-2,919 based on maximum parking 
standards. The estimate reinforces the need to keep parking levels below the 
maximum standard and based on the potential future zones. This is recognised 
and proposed in the Transport Assessment.
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(Item 4) Highway Capacity Assessment of Sycamore Cross Junction – the note 
includes a technical section that summarises the assessment of Sycamore Cross 
junction using the software LINSIG. It is agreed that the impact on the junction as 
a result of the development is not considered to be significant. It is noted that the 
junction is forecast to be over capacity in 2026 and 2029 (PM). However, this is 
due in part to background traffic growth and not a direct consequence of the 
proposed development trips.

(Item 5) Phasing - the note includes a section on development build-out and 
phasing. This was not raised in the TA review, however, was discussed during a 
meeting between TVoGC, Legal & General (Strategic Land) Ltd and RPS on 21st 
October 2019. It is recommended that (although hypothetical) the phasing 
provides a good indication of the potential build-out programme and should be 
used to identify key milestones and agree planning obligations.

JNY9624-07B Access Strategy (002) – 2nd Feb 2020

The access strategy supports outline planning application for the proposed 
development at Model Farm, which forms part of the Cardiff Airport and Bro 
Tathan Enterprise Zone. The document seeks to demonstrates that an access 
strategy could be delivered for the entire enterprise zone based on known and 
emerging access improvements, with the purpose of informing the Model Farm 
planning application and sustainable transport planning obligations.

It is agreed that the access strategy is not definitive in setting out a full and 
detailed strategy for the enterprise zone, but it does consider the emerging 
access improvements in the area and the requirements for the enterprise zone, 
in the context of the likely build-out of the proposed development at Model Farm.

Although an initial consideration based on estimations and assumptions, the 
strategy is a comprehensive document and considers the transport demand for 
the enterprise zone, and committed transport improvement schemes (identifying 
those both funded and unfunded). Vehicle movements for the enterprise zone 
have been estimated for the years 2021-2026, 2028, 2030 and 2040, identifying 
at which point transport improvements may be required. Table 12 in the strategy 
document summaries the trigger points for the transport infrastructure.

It is agreed that Table 12 provides an initial overview and timescale for the 
transport infrastructure needed to deliver and service the enterprise zone based 
on the existing growth aspirations. It is recommended that the Access Strategy 
(and Table 12) are used as a basis for discussions to agree sustainable transport 
obligations and highway improvements. It is also agreed that the focus should be 
on sustainable modes of transport to achieve a mode shift away from the private 
car.

Summary
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• The Technical Note provides additional information and/or clarification in 
relation to all of the items raised in the original TA review.

• In addition, the note provides a hypothetical build-out programme to inform 
the TA and Access Strategy.

• The Access Strategy considers the development of the wider enterprise zone 
in its entirety and sets-out indicative milestones for the delivery of key 
transport infrastructure.

It is concluded that the items raised in the TA review have been adequately 
addressed by the Technical Note. The Access Strategy provides an appropriate 
framework from which suitable planning obligations can be agreed, to deliver 
sustainable transport and highway improvements, along with the development of 
the Enterprise Zone.
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Rowlands, Ceiri

Subject: FW: 2023-01-12 - Application number 2019/00871/OUT - consultation response 
AC62746 (A Cairns) to M Goldsworthy

From:
Sent: 12 January 2023 10:32
To
Subject: Model Farm - Application number 2019/00871/OUT - consultation response AC62746

Dear Jaci/Angela

Please find below an email from Alun Cairns regarding Model Farm/ Newport City Council Freeport bid – can you 
please forward this on to the relevant officer? Many thanks, Louise

Dear Cabinet Member 

I would like to write to the council supporting my constituent’s email below and to raise the same objections and 
concerns. I appreciate that you may already have responded to my constituent regarding this matter, but I would 
like to add my voice to his concerns. 

Kind regards

Rt Hon Alun Cairns MP
MP for the Vale of Glamorgan
���01446 748657

Unit 6, BSC 2, Hood Road, Barry, CF62 5QL
Email: alun.cairns.mp@parliament.uk

UK Parliament Disclaimer:
This e-mail is confidential to the intended recipient. If you have received it in error, please notify the sender and delete it from your system. Any unauthorised 
use, disclosure, or copying is not permitted. This e-mail has been checked for viruses, but no liability is accepted for any damage caused by any virus transmitted 
by this e-mail.

In line with data protection regulations, this office processes constituents’ data under the lawful basis of public task and legitimate interest. In instances where 
this lawful basis is not sufficient and explicit consent is required, a member of staff will get in touch with you to establish consent. You can find our full privacy 
notice on the website here

From:
Sent: 23 December 2022 17:05
To:
Subject: Model Farm - Application number 2019/00871/OUT - consultation response

Dear Sirs,
Model Farm/ Newport City Council Freeport bid – new material consideration.
In response to Ceiri Rowlands letter of the 6th December 2022, regarding new information received 
on Transport, ecology and built heritage I would like to make the following points.
VOG Planners have failed to inform the Planning Committee of a Freeport Bid at Cardiff 
Airport and how it could affect Model Farm. The Council are trying to sneak the Model Farm 
Planning application through, without giving the public the facts.
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Legal and General and their agents RPS Consulting, must be aware of the Freeport bid, yet 
have not mentioned the implications in their latest transport assessment about future road 
capacity.
I request that consideration of the Model Farm Planning application be postponed until the outcome 
of the bid for a Freeport in Wales is concluded by the UK Government.
A bid has been made by Newport City Council (hereafter referred to the ‘NCC bid’) under the UK 
Government’s Freeport Programme in conjunction with the Welsh Government. The bid includes 
reference to Cardiff Airport being a site for one element of the bid. This is a new material 
consideration in determining the application for planning approval by Legal and General on Model 
Farm. With so much uncertainty, as set out below, it is impossible for you to process the 
Model Farm application until the Freeport bidding process is concluded. If you continue to 
do so, ample grounds exist for further challenge and expense to the Council.
It is disappointing that Planning Officers failed to include mention of the Freeport Bid in their report 
to the Planning Committee in October 2022, and we question the absence of any details of 
discussions that the Vale of Glamorgan Council’s Planning function have had with the bidders.
The Vale of Glamorgan Council have provided planning reports to the Public, it’s Planning 
Committee and Welsh Government that are potentially misleading and have excluded important 
facts and information.
It is my reasonable and legitimate expectation that this new material consideration prevents 
appropriate determination of the proposed Model Farm Industrial Estate for the following reasons :-

1. The NCC Freeport bid is not included in the Local Development Plan and the planning 
parameters applied to the Model Farm development would substantially change. Planners 
must have had discussions on this issue but have failed to report this in planning reports. 

2. The Leader of the Council and the Cabinet Member have allowed Planning Reports to 
be produced that keep the NCC Freeport Bid secret.

3. The aim of the Freeport is to increase freight revenues at Cardiff Airport to be in excess of 
50 per cent of total revenue. This means substantial extra traffic and road haulage 
movements which the Planning Reports need to take into account. 

4. Legal and General and their agents RPS Consulting must be aware of the Freeport bid, and 
yet have not mentioned the implications in their latest transport assessment about future road 
capacity.

5. There are implications for additional traffic flows through the villages of Bonvilston and St. 
Nicholas that the latest transport update from RPS Consulting does not address, or provide 
any attempt at mitigation. There are already concerns being expressed in those communities 
about road noise and potential breaches of Environmental Law and this latest update fails to 
take account of the potential increases in traffic flows as a result of Model Farm and the 
potential Freeport development.

6. A new masterplan for Cardiff Airport would be required, as the current plans do not mention 
any Freeport plans, risks or ramifications. How much land would be required, and the location 
of such land.

7. The possibility of a Freeport at Cardiff Airport would have implications for other partners. Has 
the issue been discussed, for example, with Barry Town Council, who have expressed 
concerns about, and objected to the Model Farm application? 

8. A new Freeport status which includes Cardiff Airport would require an Environmental Impact 
Assessment screening process. This is clearly a new material consideration which prevents 
determination.

9. As the Bidding process is private and all interested parties are not able to access the 
individual bids, this means that no interested parties – including the Vale of Glamorgan 
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Council – knows what the possible ramifications are on Employment, additional road traffic 
movements, active travel routes or indeed which land is intended to be used for the Freeport 
in the vicinity of the Airport. I believe that land at St Athan (Owned by Welsh Government) 
would be the most sensible location, where substantial brownfield land is currently available. 
Therefore, why would the bid developers want to purchase expensive development land from 
Legal and General? There is however a crucial issue that Planning Committee reports have 
not addressed in relation to the Freeport bid. There are very specific requirements about land 
use and availability within the bidding prospectus. The size of suitable sites for Freeport 
Status, their connectivity to other sites within the bid and their current use. The land intended 
to be used must have formed part of the original pre-application discussions with the UK 
Government and Newport City Council. That has resulted in a bid meeting the initial bidding 
requirements. The Vale of Glamorgan Council has remained silent on these matters.

10. There is uncertainty whether the Cardiff Airport arm’s length Company could be included in 
any successful Freeport bid as questions will be asked within the planning process about 
financial viability, which is a key material consideration in such planning decisions. But 
nonetheless, there is a bid in place for Freeport status and associated activity for which the 
Vale of Glamorgan planning function must take into account. The Subject cannot be ignored 
and kept secret. How many meetings with developers, Welsh Government and other Local 
Planning Authorities have taken place to discuss the Freeport?

11. Approving the Model Farm application for B1/B2/B8 employment land would be contrary to 
Technical Advisory Note (TAN) 23 – Economic Development. The requirements of TAN 23 
– as set out at paragraph 4.5.2 – is that ‘persistent oversupply of employment land may cause 
harm where the planned land supply exceeds demand, so that allocated employment sites 
remain vacant for long periods and frustrate development for other land uses’. If you approve 
the Model Farm application, without knowing what the outcome of the Freeport bidding 
process is, it could result in a substantial oversupply of Employment Land. If you grant 
planning permission to the Model Farm development prior to the outcome of the Freeport Bid 
process you could enable the eviction of the farmer and then if the Freeport Bid in South-
East Wales is unsuccessful, an act of agricultural vandalism would have been carried out 
unnecessarily. 

12. Welsh Government have clearly stated, in regard to Freeport Bids, that ‘We expect the 
relevant local authorities to have discussed the fit with relevant development plans and 
policies (and the potential use of place-based planning approaches referred to above) as 
part of compiling the application.’ When did Planning Officers discuss the NCC Freeport 
bid with developers, and why has this not been mentioned in Planning reports.

13. There are technical reasons relating to the NCC Freeport bid, that without knowing the 
specific content of the bids, the public and other interested parties cannot effectively 
scrutinise implications. For example, the Bidding Prospectus for Freeport Status has critical 
statements about Planning, and the need for compliance with the following:-

For each relevant site successful applications should:
a. explain the current planning status including status in relation to Future Wales and the 
local development plan
b. explain the planning needs for the anticipated development
c. detail how these development needs will be met, including what options have been 
considered
d. explain the steps taken (or planned) to engage with local communities to consider how 
proposals will maintain and enhance where possible the quality of the locality within which 
the proposal is located
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e. explain how any relevant requirements for environmental assessment will help to mitigate
any adverse impacts and offer net positive environmental benefits. Applications can also 
usefully indicate whether any early engagement with key agencies has been undertaken as 
part of this
f. provide evidence of early discussions with planning authorities on the potential use of 
place-based planning tools

Each of these issues has a relevancy, and a requirement, that the means you cannot approve the 
Model Farm development without addressing the implications of having a Freeport located at Cardiff 
Airport. 

I believe that there are many procedural weaknesses in the planning reports and supporting 
evidence, that would make the premature, unevidenced approval of the Model Farm planning 
application an inappropriate action by the Vale of Glamorgan Council until the outcome of the NCC 
Freeport bid is known. 
I have a reasonable and legitimate expectation that you will now postpone further consideration of 
the Model Farm application and welcome confirmation of your agreement to this.

Ron Price 

Sent from Mail for Windows

UK Parliament Disclaimer: this e-mail is confidential to the intended recipient. If you have received it in error, please 
notify the sender and delete it from your system. Any unauthorised use, disclosure, or copying is not permitted. This 
e-mail has been checked for viruses, but no liability is accepted for any damage caused by any virus transmitted by 
this e-mail. This e-mail address is not secure, is not encrypted and should not be used for sensitive data. 
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Comments from Cllr S Campbell 1.
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CONSULTATION RESPONSE: 

COUNTRYSIDE AND ENVIRONMENT (ECOLOGY)


		To / I:

		Operational Manager Development & Building Control

		

		From / Oddi Wrth:

		Ecology, Countryside Services


Planning Section



		FAO

		Ceiri Rowlands

		

		

		Mr Colin Cheesman



		Date / Dyddiad:

		17th February 2023

		

		Tel / Ffôn:

		(01446) 704855

07514 623147



		Your Ref / Eich Cyf:

		2019/00871/OUT

		

		My Ref / Fy Cyf:

		



		Location

		Land at Model Farm, Port Road, Rhoose



		Proposal

		





		ECOLOGY RESPONSE



		 FORMCHECKBOX 
  No comment


 FORMCHECKBOX 
  Object (holding objection)

 FORMCHECKBOX 
  Object and recommend refusal 

		 FORMCHECKBOX 
  Notes for applicant

 FORMCHECKBOX 
  Request for further information 


 FORMCHECKBOX 
  Recommend planning conditions

 FORMCHECKBOX 
  Approve





Summary


Current status: Outline planning application submitted

Previous status: 


Comments 


Following my email of the 7th February 2023 the applicant has ammended the PEA to cover the points that I raised.

These are principally changes to Table 5.1 to ensure the completeness of the mitigation measures required for a range of species recorded on site or using the site.


I would only make one addition. Under Bats it would be useful to mention that flight lines will need to be ‘designated’ as dark corridors and subsequent planning applications for developing individual sites will require lighting plans that respect these flight lines.


The rest of the Species Management Objectives are fine

Conclusion 


Amend bat flight lines to include ‘dark corridors’ and to be aware that future proposal must respect these through Ligting Strategies/Plans.

RELEVANT POLICIES FOR INFORMATION

MG21 - SITES OF IMPORTANCE FOR NATURE CONSERVATION, REGIONALLY IMPORTANT GEOLOGICAL AND GEOMORPHOLOGICAL SITES AND PRIORITY


HABITATS AND SPECIES.


Development proposals likely to have an adverse impact on sites of importance for nature conservation or priority habitats and species will only be permitted where it can be demonstrated that:


1. The need for the development clearly outweighs the nature conservation value of the site;


2. Adverse impacts on nature conservation and geological features can be avoided;


3. Appropriate and proportionate mitigation and compensation measures can be provided; and


4. The development conserves and where possible enhances biodiversity


MD9 – PROMOTING BIODIVERSITY


New development proposals will be required to conserve and where appropriate enhance biodiversity interests unless it can be demonstrated that:


1. The need for the development clearly outweighs the biodiversity value of the site; and


2. The impacts of the development can be satisfactorily mitigated and acceptably managed through appropriate future management regimes.

ANNEX 1 – SUPPORTING INFORMATION (Legislation, planning policy and case law)


Conservation of Habitats and Species Regulations 2017

Known as the Conservation of Habitats and Species Regulations 2017 “Habitats Regulations” transpose the Council Directive 92/43/EEC on the Conservation of Natural Habitats and of Wild Fauna and Flora (the Habitats Directive) instrument transposes the into UK law.  The Directive is the means by which the European Union meets its obligations under the Bern Convention.  The most vulnerable and rarest of species internationally (in the European context) are afforded protection under this legislation.  The species listed on Schedule 2 of the Habitats Regulations are termed “European Protected Species” and are afforded the highest levels of protection and command strict licensing requirements for any works which may affect them.  The species include all British bats, Otter, Dormouse and Great Crested Newt.  They are fully protected against disturbance, killing, injury or taking. In addition, any site regarded as their “breeding site or resting place” is also protected.  It is generally regarded that the site is protected whether the animals are present or not.


The Habitats Regulations clearly outline the role of Planning Authorities in the implementation of the Habitats and Birds Directives; by stating [Section 10] 


10.— (1) ………a competent authority must take such steps in the exercise of their functions as they consider appropriate to secure the objective in paragraph (3), so far as lies within their powers. 


 (3) The objective is the preservation, maintenance and re-establishment of a sufficient diversity and area of habitat for wild birds in the United Kingdom, including by means of the upkeep, management and creation of such habitat, as appropriate, having regard to the requirements of Article 2 of the new Wild Birds Directive (measures to maintain the population of bird species). 


Habitats Regulations Licensing


Where works will affect an EPS, then the developer must seek a derogation (licence) prior to undertaking the works. The licence can only be issue once the “3 tests” are satisfied, that is:


Test 1 – 
the purposes of “preserving public health or safety, or for reasons of overriding public interest, including those of a social or economic nature and beneficial consequences of primary importance for the environment”. 


Test 2 – 
there must be “no satisfactory alternative”; and


Test 3 – 
the derogation is “not detrimental to the maintenance of the population of the species concerned at a favourable conservation status in their natural range”.


Licences are issued by Natural Resources Wales (NRW), with NRW assessing Test 3, and the LPA assessing tests 1 & 2 (where proposals are not subject to planning, then NRW alone will assess all three tests).  Where Planning regulations apply, the NRW will only issue a licence after determination of the planning application.  Planners failing to do so will be in breach of the Habitats Regulations (see also Case Law, Morge Case and Woolley Ruling below).


WILDLIFE AND COUNTRYSIDE ACT 1981 (AS AMENDED) 


The WCA protects the UK’s most vulnerable and rare species as outlined below.


Section 1 – breeding birds. The basic protection afforded to all birds is:


· Protection from killing, injury or taking of any wild bird


· Protection from taking, damaging or destroying the nest of any wild bird


· Protection from taking or destroying the egg of any wild bird


Further, some species, specifically those listed on Schedule 1 of the Act are afforded extra levels of protection to include:


· Protection from disturbance whilst it is nest building; or is at or near a nest with eggs or young or disturb the dependant young of such a bird.


There are exemptions from this basic protection for, for example: sale, control of pest species and sporting e.g., game birds outside of the close season.  


Section 9 (Schedule 5) - protected animals (other than birds) All animals listed on Schedule 5 are protected against killing, injury or taking.  Any structure/place used for shelter or protection is protected against damage, destruction or obstructing access to. And it is an offence to disturb an animal whilst using such a structure / place.  Some species are afforded “Part Protection” meaning that they enjoy only some of the protection outlined above – e.g., the animals may be protected, but not their structure used for shelter/protection (such as slow worm).


Section 13 (Schedule 8) – protected plants.  Protected plants are afforded protection against being picked, uprooted or destroyed.  They are also protected against sale (or advertising for sale) – this is particularly relevant with respect to bluebells. 


THE PROTECTION OF BADGERS ACT 1992


This protects badgers from killing, injury and taking; or attempting to kill, injure or take. Badger setts are also afforded protection and it is an offence to:


· Damage a badger sett or any part of it


· Destroy a badger sett


· Obstruct access to any entrance of a badger sett


· Disturb a badger when it is occupying a badger sett


Development which will destroy or disturb a badger sett (within 30m) is subject to licensing.  The licensing body is NRW.  However, badgers are considered a species protected under UK legislation (see PPW) and are therefore a material consideration during the planning decision. 


ENVIRONMENT (WALES) ACT 2016


The Environment (Wales) Act became law in March 2016 and replaces the earlier Natural Environment and Rural Communities Act 2006. It puts in place legislation to enable Wales’ resources to be managed in a more proactive, sustainable and joined up manner and to form part of the legislative framework necessary to tackle climate change. The Act supports the Welsh Governments wider remit under the Well-Being of Future Generations (Wales) Act 2015 so that Wales may benefit from a prosperous economy, a healthy and resilient environment and vibrant, cohesive communities.


Section 6 of the Environment Act requires all that public authorities “must seek to maintain and enhance biodiversity in the exercise of functions in relation to Wales, and in so doing promote the resilience of ecosystems, so far as consistent with the proper exercise of those functions”. The intention of this duty is to ensure biodiversity becomes an integral part of decision making in public authorities. 


Welsh Government, with consultation with NRW must prepare and publish a list of habitats and species which, in their opinion, are of principal importance for maintaining and enhancing biodiversity in Wales (“Section 7 list”). Public bodies must take all reasonable steps to maintain and enhance the living organisms and types of habitat on this list. At the current time, this list directly replaces the list created under the now defunct Section 42 of the Natural Environment of Rural Communities (NERC) Act 2006 (Habitats and Species of Principal Importance for Conservation in Wales). 


PLANNING POLICY WALES SEPTEMBER 2009 (TECHNICAL ADVICE NOTE 5: NATURE CONSERVATION AND PLANNING)


Section 6.2.1 – the presence of a protected species is a material consideration when a local planning authority is considering a development proposal, that, if carried out, would be likely to result in disturbance or harm to the species or its habitat. 


Section 6.2.2 – It is essential that the presence or otherwise of protected species, and the extent that they may be affected by the proposed development, is established before the planning permission is granted. 


Section 6.3.5 – any step in the planning or implementation of a development likely to affect a European Protected Species could be subject to a licence to permit or the survey or implement the proposal are under a duty to have regard to the requirements of the Habitats Directive in exercising their functions.


PLANNING POLICY WALES (EDITION 10, DECEMBER 2018)


Planning Policy Wales, Section 6.4 places a duty on local authorities to ensure that biodiversity and resilience are fully considered by Local authorities. 


Particular reference is made to The Section 6 Duty (Environment Act) to ensure that planning authorities demonstrate that they have sought to fulfil the duties and requirements of Section 6 of the Environment Act by taking all reasonable steps to maintain and enhance biodiversity in the exercise of their functions.  


Protected Species under European or UK legislation, or under section 7 of the Environment Act are a material consideration when a planning authority is considering a development proposal which, if carried out, would be likely to result in disturbance or harm to the species or its habitat and to ensure that the range and population of the species is sustained. (Section 6.4.22)


Paragraph 6.4.23 outlines the process whereby European Protected Species are considered in Planning.  


VALE OF GLAMORGAN COUNCIL - SUPPLEMENTARY PLANNING GUIDANCE 


Supplementary Planning Guidance – Biodiversity and Development


WOOLLEY RULING


This case confirmed that local planning authorities must apply the same three tests as Natural England (in Wales, CCW) when deciding whether to grant planning permission when one or more of the European protected species offences under the Habitats Regulations may be committed. 


This judgment clarifies a legal duty which was already in existence although many planning authorities were not applying it correctly.  His Honour Judge Waksman QC, in the High Court in June 2010, handed down this ruling in the case of R (on the application of Simon Woolley) v Cheshire East Borough Council concerning a development with a bat roost.  This judgment makes it clear that the local planning authority must apply the “3 tests” when determining a planning application.

MORGE CASE (SUPREME COURT CASE 19 JANUARY 2011)


The case gives clarification to deliberate disturbance and to the interpretation of “damage or destruction of a breeding site or resting place”.  It also gives guidance on how LPA should discharge their duties with respect to the Habitats Directive.  


CORNWALL RULING


Judgement that a planning authority had acted unlawfully by granting planning permission without sufficient information on flora and fauna.


Sometimes planning authorities grant planning permission before some or all ecological surveys have been carried out, making ecological surveys a planning condition, or Section 106 Agreement, under the Town and Country Planning Act 1990.


For development that requires an Environmental Impact Assessment this practice was subject to judicial review proceedings in the High Court and it was determined that the planning authority had acted unlawfully by granting planning permission without sufficient information on flora and fauna (known as the Cornwall Ruling because the planning authority in this case was Cornwall County Council). Requiring surveys as a condition of the Section 106 Agreement was not sufficient, as this would exclude the consultation process that is required under the Town and Country Planning (EIA) Regulations (1999).
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