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INTRODUCTION

These Notes of Guidance are intended to apply to (i) appeals by Parents relating to decisions regarding schools their children should attend (Admission Appeals) and (ii) appeals by Parents relating to decisions regarding the exclusion of children who have been excluded from school (Exclusion Appeals).  The content is based on guidance issued by the Welsh Assembly Government.

It is important to remember that appeal hearings should be conducted in as informal an atmosphere as possible.  At the same time, Parents must be confident of receiving a fair hearing from an impartial Appeal Panel acting independently of the Local Authority; any appearance of bias must be avoided.  

The conduct of Appeal Panels falls within the jurisdiction of both the Local Government Ombudsman and The Minister for Children, Education, Lifelong Learning and Skills.

ALL DECISIONS OF APPEAL PANELS SHOULD BE BASED ON THE INDIVIDUAL CIRCUMSTANCES RELATING TO EACH PARTICULAR CASE. DECISIONS MADE ARE BINDING ON THE COUNCIL.

MEMBERSHIP

Admissions Appeal Panel
As far as the constitution of Appeal Panels is concerned, there are various limitations on membership.  In particular, The Education (Admissions Appeals Arrangements) (Wales) Regulations 2005 requires all Appeal Panels to include a "lay member", the definition of which is:-

(i)
"a person without personal experience in the management of any school or the provision of education in any school (otherwise than as a governor or in any other voluntary capacity);
(ii)
a person who has experience in education; who are familiar with educational conditions in the Local Authority’s area; or who are Parents of registered pupils at a school.”

As a result of the above, there will, in effect, be two categories of Appeal Panel members appointed:

(i)
lay members;
(ii)
educational members (e.g. those precluded from being lay members but who are still able to be appointed by the Authority).

Panels will be drawn from a Panel of Members appointed in accordance with the above.  Whilst legislation provides for Panels of three or five members, experience has shown that the most practical number of members on a Panel is three.  This helps to create an air of informality and makes a series of meetings easier to arrange when the same members are required to hear a large number of appeals for one particular school.

Exclusion Appeals Panel

Appeal Panels’ arrangements in respect of Permanent Exclusions are constituted differently to Admission Panels.  The National Assembly for Wales Guidance Circular 1/2004 - Exclusion from Schools and Pupil Referral Units (Social Inclusion) requires these Panels to be constituted with a minimum of 1 Lay member, 1 Education Practitioner and 1 School Governor.  The definition of a “lay member” is referred to in the Admissions Appeal arrangements.  However, circular 1/2004 stipulates the definition of Education Practitioner and School Governor.  These are:

· Education Practitioner - a headteacher or other person currently working in education management;
· School Governor - the Governor must have served for 12 consecutive months within the last 6 years and not been a headteacher or teacher during the last 5 years.

As with Admissions Appeals, the legislation provides for Panels of 3 or 5 members.

CLERK TO THE PANEL
Each Appeal Panel will have the services of a Clerk, whose responsibility it is to ensure that relevant facts are established, compliance with regulations are maintained and that the appeal hearing is fair.  The Clerk is to be regarded as an independent source of advice on procedure and evidence.  If necessary, the Clerk may intervene on behalf of either the Parents or the Panel, particularly to ensure that a case is established and that factual matters not in dispute are clearly identified.  It is particularly important for the Clerk to ensure that the two stage process relating to admission appeals is complied with.  Whenever a Panel invites the parties to withdraw whilst considering its decision, the Clerk will remain with the Panel, but only for the purpose of offering advice on procedure or law.

ARRANGEMENTS RELATING TO SPECIFIC TYPES OF APPEAL

The guidelines for the hearing of appeals are set out in the attached Appendices.  A copy of the guidelines will be issued to all Parents at the time their appeal is arranged.



APPENDIX "A"

ADMISSION APPEALS

Notice of Appeal

In informing Parents of a decision not to meet their preference, the Director of Learning and Skills will also supply to the Parent an appeal form.

A Parent (except one whose child has been permanently excluded from two schools) whose child is refused any school place, or young person who is refused a place in a school sixth form who is dissatisfied with a decision of the Local Authority regarding the school at which education is to be provided for their child should appeal within 14 days (10 working days) of the date of notification of that decision.  In exceptional circumstances, appeals submitted outside of this timescale will, nevertheless, be considered.  When a late appeal is accepted, it will be heard wherever possible at the same time as, or as soon as possible after, any other appeals heard in respect of the same school and year group and by an Appeal Panel comprised of the same members.

An appeal must be made by notice in writing setting out the grounds on which the appeal is based.  If the Parent submits additional information on the day of the hearing this may lead to the appeal being adjourned to allow the information to be checked, with the hearing being reconvened on another day.  This is to allow the Panel to seek independent corroboration of matters such as medical conditions or the Parent’s address.
Rights of Representation
Parents will be afforded an opportunity to appear in person and make oral representations to the Appeal Panel.  Parents will be allowed the opportunity to be accompanied by a friend, advisor, interpreter, signer or be represented.  The emphasis on an informal atmosphere has shown that legal representation is rarely necessary, though perfectly acceptable.  Should a Parent intend to be represented or accompanied by an adviser, the Clerk to the Panel should be informed in advance.

Parents must not be accompanied by a member of the Council, a Local Authority officer, Assembly Member or a local politician, as this may lead to a conflict of interests, unfairness to other Parents and place undue pressure on the Panel.  
It will not normally be necessary for the child concerned to attend the hearing, nor for other witnesses to be called, though it is entirely a matter for the Parent to present their case in the manner thought best.  Parents are encouraged to attend in person to present their case but they will be advised that if they do not attend and it is not reasonably practicable to offer an adjourned hearing date, the appeal will have to be decided on the information submitted by them and by the Director of Learning and Skills.

Notice of Hearing

Parents must be given at least 14 days (10 working days) written notice of the date of their appeal hearing, unless they have agreed to a shorter period (if Parents agree to a shorter period of notice, they should confirm this with the Clerk to the Panel in writing, or by e-mail).  
Preparation and Production of Evidence
At least 7 days (5 working days) before the hearing, the Director of Learning and Skills will supply to the Clerk of the Appeal Panel, who will serve on the Parents, the following information:

(i)
names of the Panel Members and Clerk, with the caveat that they may change due to unavoidable circumstances;
(ii)
a written statement summarising the application of the Authority's admissions policy to the case in question, with any relevant background information;

(iii)
a written statement summarising the reasons for the decision;

(iv)
copies of any information or documents which are to be put to the Panel at the hearing, including anything which has been submitted to the Parents.

Venue

A neutral venue must be used for the Appeal hearing.

Matters To Be Taken Into Account
The matters to be taken into account by the Appeal Panel shall include:

(i)
Admission Number
(ii)
Infant Class Size Regulations

(iii)
Admission Policy and Arrangements

(iv)
School Capacity Calculation

(v)
School Building Layout and Resources

(vi)
Parental Preference.
Local Authorities are required by Section 86(2) of the 1998 Education Act to comply with parental preference except in certain limited circumstances, namely:
· where to admit the child would prejudice the provision of efficient education or the efficient use of resources.  Prejudice may also arise by reason of measures required to be taken to comply with the limit on infant class sizes (this is known as class size prejudice);
· where a state maintained boarding school has set separate admission numbers for day pupils and boarding pupils and has more applicants for one or other category than places available, even though places may be available in the other category;
· where a sixth form is wholly selective by high ability or by aptitude and the admission of the pupil would be incompatible with such selection under the admission arrangements;

· where the child has been permanently excluded from two or more schools and at least one of the exclusions took place within the last two years.  The requirement to comply with parental preference is dis-applied for a period of two years after the second exclusion.  This does not apply to children below compulsory school age or to pupils who were reinstated after exclusion.  A permanent exclusion is regarded as taking effect from the first school day the headteacher has told the pupil not to attend the school. 

Grouped Appeals
If practical, the Appeal Panel may make arrangements to hear more than one appeal in relation to one particular school at the same time.  In that event, the Local Authority will present its general case in the presence of all the Parents.  Thereafter, Parents will be afforded the opportunity of their own appeal being heard separately.

If more than one appeal relates to a child in the same Year Group then the appeals will be grouped by the Year Groups so the appeals are heard together.  

When a number of appeals for the same school are under consideration, then the Panel will hear all the cases before deciding on each of the two stages (see page 6).
Infant Class Size

Statutory limits on class sizes provide that, subject to certain limited exceptions, infant classes (Reception, Year 1 and Year 2) may not contain more than 30 pupils.  The limited exceptions are described in detail in paragraph 3.48 of the School Admissions Code.
The Local Authority can refuse to admit a child to a school where to do so would cause class size prejudice, that is to say, prejudice to efficient education or efficient use of resources as a result of the measures that would be needed to comply with the duty to limit the size of infant classes.  
However, in relation to the Reception year such prejudice cannot be said to arise unless the school admission number would be exceeded.  
In relation to Years 1 and 2 admission authorities should not normally refuse admission on the grounds of class size prejudice unless the school’s admission number would be exceeded.    
The scope of an Admission Appeal Panel to uphold an appeal against non-admission is limited where the admission authority has refused admission on class size prejudice grounds.  For this category of appeal, there will no longer be a two stage balancing process in determining appeals.  
This category of appeal can only be upheld if an appeal panel is satisfied that one of the following grounds apply:

Ground A – the child would have been offered a place if the school admission arrangements had complied with the requirements of the School Admissions Code and/or Part 3 of the School Standards and Framework Act 1998;

Ground B – the child would have been offered a place if compliant admission arrangements had been properly implemented;

Ground C – the decision was not one which a reasonable admission authority would have made in the circumstances of the case.
An Appeal Panel will be able to uphold an admission appeal only if the decision was not one which a reasonable admission authority would make in the circumstances of the case or the child would have been offered a place if the admission arrangements had been properly implemented.  Nevertheless, it is important in these cases that Local Education Authorities and school governors responsible for arranging appeals inform Parents that they still have a right to attend their appeal hearing.

Reaching Decisions on Appeals, Other Than Infant Class Size Appeals
A two stage process must be applied in the case of all prejudice appeals except where class size prejudice is an issue.  The following paragraphs describe stages and circumstances in which appeals must be upheld.
(i)
Stage 1 - A factual stage for the Panel to: a) consider whether the published admission arrangements were correctly and impartially applied and b) decide as a matter of fact whether 'prejudice' would arise were the child or young person to be admitted.

(ii)
Stage 2 - A balancing stage for the Panel to exercise its discretion, balancing the degree of prejudice and the weight of the Parent's case, before arriving at a decision.

If the Panel does not consider that the admissions criteria for the school were correctly and impartially applied to the pupil concerned it must decide whether proper application of the criteria would have led to his/her acceptance.  If that is so, the Panel must uphold the appeal and not go on to the balancing stage.

Similarly, if the Appeal Panel is not satisfied at the first stage that there would be prejudice if the child or young person were admitted to school, where there is only a single appeal for the school, the Panel must allow the appeal.
Order of Proceedings

Before the start of each hearing, the Clerk will explain the basic procedures to Parents and deal with any questions they may have, regarding procedure only, at the start of the hearing.  

The Chairman will explain, at the start of the hearing, the procedure to be followed and inform Parents of the independent nature of the Appeal Panel and that its findings are binding on the Authority.
Subject to any revision of the following order of proceedings which may be proposed by the Parent and agreed by the Appeal Panel, (this is known as the two stage process) the Panel shall hear in the following order:

(i)
the case for the Local Authority;
(ii)
questioning by the Parents;
(iii)
questioning by members of the Panel.
(N.B. The second part of the two stage process does not apply in cases of appeals relating to infant class size.)

At this stage, the panel will consider whether the Local Authority has established a case for prejudice (normally the argument presented would be that the admission of a further pupil(s) would "prejudice the provision of efficient education or the efficient use of resources").  Subject to the Panel accepting the Authority's case, the next stage is:

(iv)
the case for the Parent;
(v)
questioning by members of the Panel;
(vi)
questioning by the Authority;
(vii)
reply and summing up by the Authority;
(viii)
summing up by the Parent.
The Panel may adjourn any case to enable a Parent not present to attend, to receive further evidence, or because of the illness or absence of a member of the Panel or for any other appropriate reason.

If substantial new issues are raised for the first time at the hearing, an adjournment may be necessary to allow any party taken by surprise to consider the issues.  Parents should be informed if they present information at the appeal which needs checking, the appeal may have to be reconvened following an investigation of the issues raised.  

The hearing of an appeal by the Appeal Panel will not be open to the press or the public, nor would the Panel expect to make any public statement in respect of any individual case coming before it.  It is, however, open to any member of the Administrative Justice and Tribunals Council to attend the proceedings as an observer only.

If the Appeal Panel is of the preliminary opinion that further discussion between the Parent and the Authority might lead to an agreed settlement of the issue, it is open to the Panel to adjourn its proceedings to allow such further discussions to be held.

Decisions of the Appeal Panel
Appeal Panels must either uphold or reject an appeal and must not uphold an appeal subject to specified conditions.  

The decisions of Appeal Panels are binding on the Authority.  Should a decision of a Panel not be unanimous, then the appeal under consideration should be decided by a simple majority of the votes cast.  

The decision of the Appeal Panel and the grounds on which it is made will be communicated in writing after the appeal date to the Parent and to the Authority by the Clerk.  
Record of Proceedings

The Clerk to the Appeal Panel will keep brief notes of the proceedings, attendance, voting and decisions reached.  These notes will not constitute a public document.

Service of Documents to Parents
Documents required to be served on a Parent should be sent by first class post or delivered to the address given by them to the Authority when submitting a written notice of appeal.

APPENDIX "B"

EXCLUSION APPEALS

Introduction

When a pupil is excluded by a Headteacher from a school, the Parents should be informed that a notice of appeal should, if possible, be accompanied by copies of documents which they intend to produce at the hearing.

An appeal may arise when the Discipline Committee of a school uphold the decision of a Headteacher to permanently exclude a pupil from a school.

Where a pupil has been permanently excluded, the Parents should be contacted by the Local Authority at an early opportunity to discuss how education is to be provided for the pupil during the period of exclusion.  Parents should be informed that these discussions do not prejudice their right of appeal and that they should not delay in submitting an appeal.  It may be that such discussions may avoid the need for an appeal in certain cases.

Notice of Appeal

An appeal must be made by notice in writing setting out the grounds on which it is made.  It should, if possible, be accompanied by copies of documents which the Parent intends to produce at the hearing (in any event, these should be produced in sufficient time prior to the hearing to enable them to be circulated to the Appeal Panel).

Rights of Representation
In an appeal by a Parent the Appeal Panel -

(i)
will afford Parents and the excluded pupil an opportunity of appearing and making oral representations (in addition to the written grounds of appeal already submitted)  and

(ii)
the Local Authority, Head teacher and the Governing Body to make written representations to the Panel, and/or

(iii)
an officer of the Authority nominated by the Authority, and a governor or representative nominated by the Governing Body, to appear and make oral representations.

Parents will be allowed the opportunity to be accompanied by a friend, or be represented.  The emphasis on an informal atmosphere has shown that legal representation is rarely necessary, though perfectly acceptable.  Should a Parent intend to be represented or accompanied by an adviser, the Clerk to the Panel should be informed in advance.  It will be a matter for the Parent to decide whether the child attends.

All parties are encouraged to attend in person to present evidence, but they will be advised that if they do not attend and it is not reasonably practicable to offer an adjourned hearing date, the appeal will have to be decided on the written evidence submitted, and on evidence submitted verbally by other parties.

Notice of Hearing

Parents must be given at least 14 days (10 working days) written notice of the date of their appeal hearing, unless they have agreed to a shorter period (if Parents agree to a shorter period of notice, they should confirm this with the Clerk to the Panel in writing, or e-mail).  
Preparation and Production of Evidence

Parents/young person must be allowed at least 14 days (10 working days) from the date of notification that their application was unsuccessful to prepare and submit their written appeal.  All relevant documents should have been circulated prior to the hearing.  If substantial new issues are raised for the first time at the hearing, an adjournment may be necessary to allow consideration of these issues.

For a small number of pupils approaching the end of compulsory schooling, it may be unrealistic to expect them to make a successful return to school.  In these circumstances, the Local Authority should, through the Pastoral Support Programmes, arrange a programme of study and experience designed to lead to further education, training or employment.

Matters to be Taken Into Account
The Appeal Panel must take into account any representations made by all the parties concerned.

In considering an Exclusion Appeal, the Panel must consider whether the particular pupil was responsible for the behaviour complained of, and if so, whether a permanent exclusion was a reasonable response to that behaviour.  Appeal Panels should operate on the basis of the proceedings being a complete rehearing of the issues.

Order of Proceedings

Before the start of each hearing, the Clerk will explain the basic procedures to Parents and deal with any questions they may have, regarding procedure only, at the start of the hearing.  

The Chairman will explain, at the start of the hearing, the procedure to be followed and inform Parents of the independent nature of the Appeal Panel and that its findings are binding on the Authority.
Subject to any revision of the following order of proceedings which may be proposed by any of the parties and agreed by the Appeal Panel, the Panel shall hear in the following order:

-
the case for the Authority (normally presented by the Headteacher or representative);
-
questioning by the  Parent and Panel;
-
the case for the Parent;
-
questioning by the Authority and Panel;
-
representations by the Governing Body;
-
questioning by the Parent and Panel;
-
questioning by the Governing Body (if necessary);
-
summing up by the Authority;
-
summing up by the Parent.
The principle behind the above is that the respondent should start, the Parent(s) should follow, and any third party should be confined to making representations or responding to questions.

The Panel may adjourn any appeal, for example, to enable an absent party to attend, to receive further evidence, or because of the illness or absence of a member of the Panel or for any other appropriate reason.

If substantial new issues are raised for the first time at the hearing, an adjournment may be necessary to allow any party taken by surprise to consider the issues.  Parents should be informed that if they present information at the appeal which needs checking, the appeal may have to be reconvened following an investigation of the issues raised.  This may mean that a hearing is heard on a different day.
Decisions of the Appeal Panel
The decisions of the Appeal Panel are binding on the Authority and Governing Body.  Where the Panel determines that a pupil should be reinstated, it must direct that reinstatement take place either immediately, or by a date specified.  

Should a decision of a Panel not be unanimous, then the appeal under consideration should be decided by a simple majority of the votes cast.

The decision of the Appeal Panel and the grounds on which it is made will be communicated in writing to all parties.

Record of Proceedings

The Clerk to the Appeal Panel will keep notes of the proceedings, attendance, voting and decisions reached.  These notes will not constitute a public document.

Service of Documents
Documents required to be served should be sent by first class post or delivered to the address shown when written notice of appeal is submitted.  A copy of all documentation should be sent to all relevant parties.
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