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Meeting of: Cabinet  

Date of Meeting: Monday, 12 April 2021 

Relevant Scrutiny 
Committee: Environment and Regeneration 

Report Title:  

Section 106 Protocol Call In: the allocation of the Section 106 Sustainable 
Transport contribution, received from the development referred to as Land 

to the rear of St David's Primary School, Colwinston (planning reference 
2014/00242/FUL) 

Purpose of Report: 
To seek approval for a Section 106 funded Sustainable Transport scheme in 

Colwinston 

Report Owner:  
Councillor E. Williams (Cabinet Member for Legal, Regulatory and Planning 

Services) and Councillor P. King (Cabinet Member for Neighbourhood 
Services and Transport) 

Responsible Officer:  Managing Director, Rob Thomas 

Elected Member and 
Officer Consultation:  

This is a call-in request following put forward by Councillor Cave, in 
accordance with the S106 Protocol. 

Principal Lawyer 

Operational Manager for Planning and Building Control 

Operational Manager for Engineering 

21st Century Schools Project Manager 

Principal Accountant  

Policy Framework: This report is a matter for Executive Decision by Cabinet. 
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Executive Summary: 
• The Council has an adopted Section 106 Protocol for Implementation. This Protocol ensures that 

relevant Cabinet Member(s), Service Area(s) and Local Ward Member(s) are consulted with upon 
the receipt of a Section 106 contribution. It is for the relevant Service Area to put forward an 
appropriate scheme for each Section 106 contribution taking into consideration the needs arising 
from the new development, and in compliance with the legal definition. Members are then 
notified of final proposals. The final decision is made by the Head of Planning and Regeneration, 
and if there is any disagreement, any Elected Member has 14 days to request the decision is 
called in by Cabinet to determine. The Protocol is outlined in Appendix A.  

• The Council has received a financial contribution secured via a Section 106 Agreement from the 
development at land to the rear of St. David's C/W Primary School, Colwinston, equalling 
£132,191.52 (planning reference 2014/00242/FUL refers). The contribution is legally defined and 
can only be used by the Council to provide or improve Sustainable Transport Facilities serving the 
Development.  

• It has been proposed to spend the contribution as follows: £5,000 allocated to Greenlinks and 
community transport. The balance (£127,191.52) towards a pedestrian improvement scheme 
outside of the school, to link the school with play area/community centre (see plan at Appendix 
B).  

• Councillor Cave has requested that the proposal for this S106 Sustainable Transport contribution 
is called in for the determination by Cabinet, in accordance with the adopted Section 106 
Protocol call in process.  

• Councillor Cave has indicated in her call-in request that the scheme should take into 
consideration the movement of the electricity substation, which is located in the adopted 
highway verge, adjacent to the St. David's Church in Wales Primary School.  

• It is considered that the relocation of the substation is not required to provide safe and 
practicable sustainable transport enhancements to support the developments at Heol Cae Pwll 
and the replacement primary School.  

• Officers have raised significant concerns that the cost of relocating of the substation is 
unreasonable and would not meet the definition of "Sustainable Transport Facilities" as defined 
within the Section 106 Agreement.  The fifth schedule makes provisions for repayment of 
contributions (with interest) that have not been spent in accordance with the legal agreement 
within 5 years of payment. 

• Officers recommend that the proposals, as outlined in Appendix B, are progressed to detailed 
feasibility, design and thereafter implementation, using the balance of the Section 106 
Sustainable Transport contribution £127,191.52. Any balance remaining will be considered for 
future schemes, following the detailed feasibility and design of this scheme.  
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Recommendation 
1. To authorise the Council's Highway Department to progress the scheme identified in 

Appendix B, to detailed feasibility, design and implementation, using the balance of 
the Section 106 Sustainable Transport contribution (£127,191.51) received from the 
development at land to the rear of St David's Primary School, Colwinston (received 
pursuant to planning reference 2014/00242/FUL). 

Reason for Recommendation 
1. To satisfy the terms of the Section 106 Agreement and Condition 14 of planning 

permission 2020/00742/RG3 and ensure the provision of a satisfactory pedestrian 
improvement scheme outside of St. David's school.  

1. Background 
1.1 The Council has an adopted Section 106 Protocol for Implementation (hereafter 

"the Protocol"). Please see Appendix A. This Protocol ensures that relevant 
Cabinet Member(s), Service Area(s) and Local Ward Member(s) are consulted 
with upon the receipt of a contribution and given a period of consultation. 
Members are thereafter notified of any final proposals. It is for the relevant 
Service Area to put forward an appropriate scheme for each Section 106 
contribution taking into consideration the needs arising from the new 
development, and in the context of the legal definition. The final decision is 
made by the Head of Planning and Regeneration, and if there is any 
disagreement, any Elected Member has 14 days to request the decision is called 
in by Cabinet to determine.  

1.2 The Council entered into a Section 106 Agreement, dated 2nd June 2015, in 
respect of the planning permission at land to the rear of St David's Primary 
School, Colwinston for the development of 64 residential dwellings and 
associated works (planning reference 2014/00242/FUL). Please see Appendix C.  

1.3 The Council has received a Section 106 financial contribution equalling 
£132,191.52 for Sustainable Transport from the developer, Redrow Homes, 
pursuant to this Section 106 Agreement. The Section 106 Agreement defines that 
this contribution must be spent to provide or improve 'Sustainable Transport 
Facilities' serving the development, meaning: 
“information, services, facilities or infrastructure which provides or improves 
access for pedestrians, cyclists, public transport users, motor cycles, taxis or car 
sharers which may include but is not limited to any of the following:  
• Supporting bus services to Colwinston 
• Enhancing the existing bus stop serving the site at the front of St Davids CiW 
Primary School; 
• Provision of a new bus stop opposite the existing bus stop in Colwinston; 
• Providing safe pedestrian crossing to the nearby open space and community 
facility; 
• Improving pedestrian / cycle routes within Colwinston e.g. Dropped kerbs, 
lighting, traffic calming measures, signage; 
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• Enhancing the pedestrian/cycle route from the site to the A48 where more 
bus services operate on a commercial and supported basis.” 

1.4 The Council covenants within this agreement to use all the sums received under 
the terms of this Deed for the purposes set out within the Deed (Schedule 5 of 
the Section 106 refers). Consequently, the Council can only legally spend this 
contribution upon 'Sustainable Transport Facilities', as set out above. If the 
Council does not spend the contribution in accordance with the legal definition, 
the developer can claw it back, in addition to interest.  

1.5 The Council received the contribution on 25/05/2017 and has until 25/05/2022 
to spend it. Following this date, the developer can claw it back with interest at 
4% above base rate.  

1.6 The Council's Section 106 Officer consulted with the relevant Cabinet Members, 
Local Ward Member (Councillor Christine Cave) and service areas upon receipt of 
the contribution, between 11th July 2017 and 1st August 2017, providing the 
details of the contribution, including the legal definition and expiry date.  

1.7 In this case, the Highways Department is the relevant service area. £5k has been 
allocated to Green Links (a community transport initiative and bus service which 
serves the whole of the Vale of Glamorgan), in accordance with the Cabinet 
Resolution dated 30 July 2018 regarding the future of this bus service. A balance 
of £127,191.52 remains for other Sustainable Transport Facilities to serve the 
development.   

1.8 On 31st October 2017, the Council's Section 106 Officer, the Operational 
Manager for Engineering and officers from the Highways Department met with 
Councillor Cave and Colwinston Community Council to discuss the S106 
Sustainable Transport contribution. A proposed concept scheme was discussed, 
which comprised a new 2m footway within the highway verge on the western 
side of the carriageway; improvements to the pavement on the eastern side of 
carriageway; a series of new uncontrolled crossings to improve the pedestrian 
link between the Redrow development site access; St. David's Church in Wales 
Primary School; and facilities at the play area, playing field, car park and 
community centre.  

1.9 On 22 January 2018, Cabinet approved the Band B phase of the 21st Century 
Schools Programme (minute C199). On 15th February 2018, the Council's Section 
106 Officer met with Colwinston Community Council and officers from the 
Education Department, where the Education Department advised that it was 
their intention as part of the Band B 21st Century Schools Programme, to address 
the condition of the school building at St. David's Church in Wales Primary School 
(subject to fully exploring all options, a full consultation and approval of grant 
funding). At that point, it was considered logical by all parties for the S106 
Sustainable Transport to be considered in the future holistically, when proposals 
for the school are being determined, to prevent damage and abortive works 
being undertaken.   

1.10 Proposals for the replacement school were subsequently developed and 
consulted upon, and this was approved at the Council's Planning Committee 
(reference 2020/00742/RG3) on 2nd September 2020.  

1.11 Condition 14 of that planning permission states: 
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"Prior to the school being occupied with more than 140 pupils, the following shall 
be provided/carried out: 
- a footway in the area of verge along the western side of the highway that 
runs adjacent to the application site, to provide a pedestrian link to the car 
park that lies adjacent to the village hall, 
- a crossing point from the new footway to the eastern side of the road. 
- the laying out/demarcation of a formalised parking area (with lines to 
delineate parking bays) in the area adjacent to the village hall. 
These works shall be carried out in accordance with details that shall first 
be submitted to and approved in writing by the Local Planning Authority 
(and those details shall be generally reflective of the indicative layout 
submitted on 20/8/20). 
Reason: 
In the interests of pedestrian/highway safety and to ensure compliance with 
Policies SP1 and MD2 of the LDP." 

1.12 Notwithstanding this condition relating to the school, it had always been 
envisaged that the S106 Sustainable Transport contribution would be used to 
provide improvements between the development site, school, play area, 
community centre and open space, as discussed on 31st October 2017 (and also 
at the time of the planning application, as reflected within the wording of the 
S106 legal definition for “Sustainable Transport Facilities”).  

2. Key Issues for Consideration 
2.1 The Council's Highways Department have drafted a scheme (Appendix B refers) 

to satisfy the terms of the Section 106 Agreement, and also in preparation for 
submission by the Education Department to partially satisfy Condition 14 
attached to the planning permission for the replacement school. The indicative 
cost for the scheme is £84,995.00, although this is subject to change following 
further surveys and detailed design work being undertaken.  

2.2 The scheme comprises: 
- a new footway along the western verge, to include setting back the existing 
boundary wall adjacent to the play area, to be set-back 2.5m to facilitate the 
footway, and improve access visibility for cars exiting the car park, seeking to 
improve pedestrian safety;  
- improvements to the footway to the east of the carriageway; 
- a series of uncontrolled dropped crossing points and dropped kerbs, between 
the eastern and western footpaths, and to link the replacement school; the 
entrance to the development site - now called Heol Cae Pwll; the play area; the 
playing fields; the car park and the community centre; and 
- Improved visibility splays for vehicles exiting the car park, to improve public 
safety.  

2.3 On 22nd February 2021, the Section 106 Officer notified the relevant Cabinet 
Members and Local Ward Member, Cllr. Christine Cave, of the draft scheme 
(Appendix B refers) for the S106 Sustainable Transport contribution, in 
accordance with the S106 Protocol.  
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2.4 Following correspondence with Councillor Cave, the proposals have been called 
in to Cabinet to determine. Councillor Cave's email dated 9th March 2021 states: 
"I am requesting that the matter of the section 106 spend for Colwinston should 
be called into Cabinet as the decision about how the money should be spent is not 
based on the need to come up with a highways reconstruction plan that takes 
into consideration the moving of the substation and thus the views of the 
community of Colwinston including the Community Council, people living in 
Colwinston and parents and grandparents using the school."  

2.5 The location of the GRP transformer housing (hereafter referred to as "the  
Substation") has been an issue raised by the Community Council and Councillor 
Cave for some time, with concerns raised regarding the safety of its existing 
location within the adopted highway verge. Please see photographs in Appendix 
D.  

2.6 The location of the Substation was agreed by the Council's Highways Department 
on 23rd June 2015 (planning permission is not required for this electricity supply 
equipment). Prior to this approval, Western Power Distribution (WPD) were 
required to consult with the Head Teacher of St. David's Church in Wales Primary 
School. On 19th June 2015, WPD confirmed that the Head raised no objection.   

2.7 The Council's Operational Manager for Engineering has advised Councillor Cave 
and Colwinston Community Council that the location of the Substation is 
considered to be appropriate as it is on a relatively straight section of road; some 
distance to the nearest junction; to the rear of the verge against the school 
boundary and approximately 2metres from the edge of the existing live 
carriageway. The location of the Substation does not impact any existing footway 
and it does not interfere with any visibility splays for traffic movements.  

2.8 In 2016, the Council considered Stage 1 and Stage 2 complaints raised by 
Colwinston Community Council regarding the location of the Substation, in 
accordance with the Council's Corporate Concerns and Complaints Policy. Both 
stages considered the impact of the substation on the adopted highway, and 
concluded that that there was no significant highway safety hazards associated 
with the installation of the GRP transformer housing and that safe pedestrian 
access south of the Substation was best achieved by crossing pedestrians to the 
western verge. 

2.9 Correspondence indicates that Councillor Cave and the Community Council 
would like to see the Substation removed/repositioned, to facilitate an 
alternative scheme to Appendix B, comprising a continued footpath along the 
eastern verge, to provide a footpath extension further south.  

2.10 Consideration has been given to extending the existing footpath on the eastern 
verge further south, however, there are significant concerns with this proposal, 
which have been relayed to Councillor Cave. Within some 15-20 metres south of 
the Substation, any pedestrians/school children walking along the verge area 
would have no option but to re-join the carriageway to continue their journey, 
due to the limited extent of the highway verge; the change in levels, and the 
location of an existing residential property. At this location, pedestrians/school 
children would be placed in an area of danger on the wrong side of the road 
when travelling in a southernly direction (as identified in the Highway Code), on a 
blind bend, and within a conflict area of a live highway junction. Please refer to 
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photographs in Appendix D. This is not considered to be the most appropriate 
option in safety terms. This scheme has therefore not been taken forward.  

2.11 The proposals, as drafted in Appendix B, seek to direct pedestrians/school 
children from the existing footpath on the east side of the carriage, which 
currently serves the school and Heol Cae Pwll, to a new footpath along the 
western verge, via two uncontrolled crossings. The western verge is straight; has 
ample width and it is also highly visible from all angles of on-coming traffic. 
Pedestrians would be fully visible to traffic in either directions. This option does 
not require the re-location of the Substation.  

2.12 A full safety audit would be undertaken as part of the design and implementation 
of such scheme.  

2.13 In the call-in request, Councillor Cave has indicated that the plan should take into 
consideration moving the Substation. Notwithstanding the safety concerns 
highlighted above regarding the extension of the footpath on the eastern side of 
the road, further south, the quotation provided by Western Power Distribution 
indicates that the cost to relocate the Substation would be £70,298, which would 
be in addition to any costs to deliver to the footpath extension; the new footway 
on the western verge and the uncontrolled crossings to the play area/car park 
and community centre. This alternative proposal would exceed the S106 
Sustainable Transport contribution balance remaining, and this is not considered 
appropriate or best value for money.   

2.14 Councillor Cave has advised that she has met with Western Power Distribution, 
who have indicated that there may be an option to reorientate the Substation 
issue at minimal cost, albeit no details have been seen at present to assess the 
suitability or otherwise. Nevertheless, the above would also not address the 
safety concerns raised with regards to pedestrians being directed and having to 
re-join the carriageway on a blind bend, as highlighted above.  

2.15 Furthermore, it is considered that the Council would not lawfully be able to 
spend Section 106 Sustainable Transport money on a scheme to relocate the 
Substation, as suggested by Councillor Cave, as this would not meet the legal 
definition, particularly when a more appropriate sustainable transport scheme 
can be accommodated without needing to move the Substation. The Council 
would be at risk of breaching its covenants within the Section 106 Agreement. 
The Council would also be at risk of the developer clawing the contribution back 
(plus interest).  

2.16 To conclude, it is recommended that the proposals, as outlined in Appendix B, 
are progressed to detailed feasibility, design and thereafter implementation, 
using the balance of the Section 106 Sustainable Transport contribution 
£127,191.52. Any balance remaining will be considered for future schemes, 
following the detailed feasibility and design of this scheme, and in accordance 
with the adopted Section 106 Protocol.  
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3. How do proposals evidence the Five Ways of Working and contribute 
to our Well-being Objectives? 

3.1 The Well-being of Future Generations Act 2015 has put in place that the Council 
must work towards achieving a more equal Wales of cohesive communities. The 
delivery of the scheme in Appendix B will ensure that the Council is responding 
to this duty.  

3.2 Long Term - Section 106 contributions seek to ensure that sustainable 
communities are developed within the Vale of Glamorgan, providing equal 
opportunities for living, learning, working and socialising for all. This proposal will 
provide a safe and long-term solution for pedestrians walking between the 
school, Heol Cae Pwll and the community centre/playing fields/car park/play 
area.  

3.3 Prevention - this proposal will provide appropriate, safe, and sustainable links 
using the Section 106 Sustainable Transport contribution, to encourage residents 
to complete short journeys via walking/cycling, rather than the use of private 
vehicles.  

3.4 Integration - The proposal seeks to create an integrated footpath network to link 
the school, Heol Cae Pwll and the community centre/playing fields/car park/play 
area, in addition to providing a link south, to improve public safety in this area 
for pedestrians.  

3.5 Collaboration - The Council works collaboratively with Elected Members, internal 
departments and external organisations to deliver schemes using Section 106 
contributions. In this case, several meetings have been held between the 
Council's Section 106 Officer, Head of Regeneration and Planning, Operational 
Manager for Engineering, the Local Ward Member and Colwinston Community 
Council.  

3.6 Involvement - Multiple internal departments and external organisations work 
together to deliver schemes using Section 106 contributions in a holistic way.  

4. Resources and Legal Considerations 
Financial  

4.1 The Council has received a Section 106 contribution for 'Sustainable Transport 
facilities', and there is a balance of £127,191.52 remaining. The Council has until 
25/05/2022 to spend the contribution, else the developer can claw it back. A 
scheme has been developed in Appendix B, which has been estimated at 
£84,885, subject to detailed design and feasibility being undertaken.   

 
Employment  

4.2 If approved, the progression of this scheme would be undertaken by the 
Council's Highways Design and Construction Department, and the costs would be 
met in full by the Section 106 contribution identified above.  
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Legal (Including Equalities) 

4.3 Section 106 of the Town and Country Planning Act 1990, as amended by Section 
12 of the Planning and Compensation Act (1991) and the Community 
Infrastructure Levy Regulations 2010 (as amended), provides the legislative 
framework for planning obligations. The Council has acted in accordance with 
this legislation when securing these contributions. The Council must act in 
accordance with this legislation when spending any contributions 
secured/received.  

4.4 The Council has received a Section 106 contribution which can only be lawfully 
spent upon infrastructure or services which comply with the legal definition for 
'Sustainable Transport Facilities' outlined within the Section 106 agreement.  

4.5 The scheme outlined in Appendix B would fully comply with the legal definition 
as it will be infrastructure which provides and improves access for pedestrians 
within the vicinity of the site, by providing safe pedestrian crossing to the nearby 
open space and community facility.  

4.6 In the event the Council does not spend the contribution in accordance with the 
Section 106 Agreement, the developer would be contractually entitled to claw 
the contribution back, plus interest.  The proposal to fund the moving of the 
Substation does not accord with the legal definition for 'Sustainable Transport 
Facilities' within the s.106 Agreement.  

4.7 The Council has an important role to play in promoting and supporting the 
delivery of the Active Travel Act 2013 and making it easier for people to 
walk/cycle between destinations.  Planning Policy Wales (Ed. 11) identifies that 
the "aim should be to create walkable neighbourhoods, where a range of 
facilities are within walking distance of most residents, and the streets are safe, 
comfortable and enjoyable to walk and cycle". This proposal would comply with 
the aims of this legislation and planning policy.  

5. Background Papers 
Town and Country Planning Act 1990 

The Community Infrastructure Levy Regulations 2010 

The Vale of Glamorgan adopted Local Development Plan (2011-2026) 

Supplementary Planning Guidance 'Planning Obligations' 
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Section 106 Protocol for Implementation 

 
1. Monies received – Managing Director, Head of Regeneration and Planning 

Operational Manager for Development Management Leader of the Council 
relevant Cabinet Members, and relevant service areas are notified in writing 

and consulted in order to highlight any potential opportunities for 
implementation, allowing for a 21 day consultation period. 

↓ 
2. Local Ward Members (including adjoining wards within 100m of application 

site) and the relevant Cabinet Members notified in writing of any proposed 
scheme(s) and allowing a 14 day consultation period for comments.  

↓ 

Note 1: 
Where monies have already been specifically accounted for within the terms of the 
signed legal agreement this will be noted i.e. no scope for consultation on where the 
monies are spent.  

↓ 
3. Local ward Members to comment on proposals for spends of money having 

regard to the broad term of the legal agreement during the 14 day 
consultation period, unless further time is agreed.  

↓ 
4. After 14 day period, the service area is notified of any representations made, 

which must be considered for feasibility and if dismissed valid reasons 
provided. 
↓ 

5. Service area, in consultation with relevant Cabinet Members, recommends 
where the money is best spent. 

↓ 
6. Final decision is made by Head of Regeneration and Planning (Marcus 
Goldsworthy) in conjunction with the relevant Head(s) of Service(s) subject to 

‘call in procedure’. 
↓ 

7. Relevant Cabinet Members and Local member(s) notified. If aggrieved, any 
member has 14 days to request the decision is called in by Cabinet to 

determine.  
↓ 

Note 2: 
Where monies are going to fund a capital scheme, prior approval will be required 
from Cabinet, for the inclusion of the monies into the capital programme. Cabinet 
approval must be obtained before the scheme commences 

↓ 
8. Service area notified and given authorisation to spend the Section 106 

amount. 
↓ 

9. Project Implemented. 
↓ 

10. Annual Monitoring Report notes project implementation and contribution 
spent. 
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Appendix D: Photographs of area 

Photograph taken from western verge, looking south. 

Red circle indicates the change in levels and blind bend referred to in the Cabinet report.  

  

Photograph of Substation in situ 

 

 

 

 

 



Access into existing school 

 

View along the highway, from the south (pre commencement of replacement school) 

 



School entrance and entrance to Heol Cae Pwll (pre commencement of replacement school) 
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