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Meeting of: Welsh Church Act Estate Committee 

Date of Meeting: Monday, 20 June 2022 

Relevant Scrutiny 
Committee: No Relevant Scrutiny Committee 

Report Title:  
Land at Glebe Fields, Sully - Town and Village Green Inquiry Application 
Update 

Purpose of Report: 

To update Committee on the Application to register Glebe Fields, Sully as a 
Town and Village Green. 

 

Report Owner:   Tom Bowring, Director of Corporate Resources  

Responsible Officer:   James Docherty, Principal Lawyer, Legal Services  

Elected Member and 
Officer Consultation:  

Committee Reports - Legal 

OM Property 

OM Accountancy 

  

No ward member consultation - since Members of this Committee are acting 
as Committee Members independent of other Council's resolutions, no wider 

consultation has taken place 

Policy Framework: 
  The Trustees are working independently of other Council decisions and in 

accordance with the requirements of Charity Law.  

Executive Summary 

• The Trust's has appointed Mr Michael Brett, Barrister, to act on its behalf in respect of the 
Application.  

• The Trust has submitted an objection to the Application. 

• The Applicant has submitted a response to the Objection. 
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Recommendations 
 

1. That Committee notes the content of the Objection and the response to the 
Objection. 

2. That should Committee wish to discuss the content of the Objection and/or the 
response to the Objection that Committee moves to Part 2. 

 

Reasons for Recommendations 
 

1. To note the and acknowledge the making of the Application. 

2. To allow Committee to discuss and take confidential legal advice in respect of the 
Application. 

 

1. Background 
 

1.1 The Trust was notified that an Application has been made to the Commons 
Registration Authority to register the Land as a Town and Village Green pursuant 
to Section 15(2) of the Commons Act 2006.  
 

1.2 In the meeting dated 31 January 2022 the Trust resolved to: 
 
(i) provide delegated authority to the Head of Legal and Democratic 
Services/Operational Manager for Legal Services (in consultation with 
Operational Manager Accountancy and Operational Manager Property) to 
respond to consider the Application and respond to it within the timescales 
required by the Commons Registration Authority; and 
 
(ii) provide delegated authority to the Head of Legal and Democratic 
Services/Operational Manager for Legal Services (in consultation with 
Operational Manager Accountancy and Operational Manager Property) to 
instruct a specialist external Barrister to act on behalf of the Trust in respect of 
the Application, including but not limited to: advising on the merits of the 
Application; drafting an objection to the Application; appearing on behalf of the 
Trust in any Public Inquiry which made be held in respect of the Application. 
 

1.3 Legal services instructed Counsel, Mr Michael Brett of Francis Taylor Buildings, to 
act on the Trust's behalf in respect of the Application. 
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1.4 On 25th March 2022 the Trust submitted its objection to the Application to the 
Commons Registration Authority, a copy of the Objection is attached at Appendix 
1 of this Report. 
 

1.5 On 26th May 2022 the Applicant submitted a response to the Trust's objection to 
the Application to the Commons Registration Authority. The Trust received a 
copy of the response from the Commons Registration Authority on 31st May 
2022, a copy of the response is attached at Appendix 2 of this Report. 
 

1.6 Legal Services are liaising with Counsel to compose a reply to the response 
received from the Applicant. 

 
 

2. Key Issues for Consideration 
 
2.1  Under the legislation the Applicants must show that: 
             "a significant number of the inhabitants of any locality, or of any neighbourhood 

within a locality, have indulged as of right in lawful sports and pastimes on the 
land for a period of at least 20 years and they [continued] to do so at the time of 
the application" 

 
2.2       If successful the Application would mean that the Land would be registered as a 

Town and Village Green. 
 
2.3       If the Land was to be registered as a Town and Village Green the value of the 

Land would be significantly reduced because: 
 
              It is a criminal offence to undertake any act which interrupts the use or 

enjoyment of a green as a place for exercise and recreation or to cause any 
damage to the green.  

 
             It is an offence to drive over a registered town or village green without lawful 

authority and in certain other circumstances.  
 
             It is deemed to be a public nuisance and therefore, an offence, to enclose or 

encroach on a green, or interfere with, disturb or build on a green, unless this is 
done "with a view to the better enjoyment of such town or village green. 

 
2.4 Following Application and Objection the parties will be given chance to respond 

to each other's submissions in order to try to narrow the issues on the 
Application. It is then expected that the Commons Registration Authority will 
appoint an Independent Inspector to hold a non-statutory Public Inquiry in 
respect of the Application. 
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3. How do proposals evidence the Five Ways of Working and contribute 
to our Well-being Objectives? 

 

3.1 The Trusts actions need to comply with Charity law and its decisions are 
independent of the Council’s obligations under the Well-Being of Future 
Generations Act. 
 

4. Resources and Legal Considerations 
 

Financial  

4.1 The External Legal fees will be met from the Fund's reserves. 
 

Employment  

4.2 There are no employment implications arising from this report. 
 

Legal (Including Equalities) 

4.3 The Trust has a duty to manage lands and property held by them in accordance 
with the Scheme of Trust and with Charity Law and decisions should be 
consistent with the Charity Objects and powers. 
 

4.4 There is a Legal requirement for Trustees to: 
(a) Act within their powers; 
(b) Act in good faith and only in the interests of the charity 
(c) Make sure they are sufficiently informed 
(d) Take account of all relevant factors 
(e) Ignore any irrelevant factors 
(f)  Manage conflicts of interest 
(g) Make decisions that are within the range of decisions that a reasonable 
trustee body could make 

 

5. Background Papers 
 
5.1       Trust's Objection to the Town and Village Green Application 
5.2  Applicant's response to the Trust's Objection 
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In the Matter of the Glebe Field, Sully 

 

Application under Section 15 Commons Act 2006 

 

Application number 01/2021 VG51 

 

Applicant – Saving Sully and Lavonock Group, through Stephen Paul Thomas 

 

Objector – Vale of Glamorgan Council 

 

 

Response by Applicant to the Objection made dated 25th March 2022 by the Objector 

 

 

1. Objection has been lodged by Vale of Glamorgan Council. 

 

2. The Commons Registration Authority, under the terms of the Commons Act 2006, are Vale 

of Glamorgan Council. It is accepted that it is only the Commons Registration Authority 

who can make a Decision under the terms of Section 15 of the Commons Act 2006. It 

would be against natural justice for the Vale of Glamorgan Council as Commons 

Registration Authority to determine this application when their own Authority are the 

Objectors; and the matter should be referred by the Commons Registration Authority to 

an independent outside Inspector to hear all evidence independently of the Commons 

Registration Authority and to make recommendation to the Commons Registration 

Authority who, based on the independent advice of that Inspector, can then make a 

Decision in accordance with the requirements of the Section and the Act.  

 

Principal evidence given in this matter on behalf of the Objectors is that of Mr James Drew 

Docherty, Principal Lawyer of the Objector Council who, in his statement, leads both facts 

and opinions and as the Principal Lawyer of the Objector Council, it would be quite wrong 

for the Council, as Commons Registration Authority, to investigate and determine the facts 

and opinions of this Application and of the Objection thereto in view of the said evidence 

of Mr Docherty.  

 

We would be pleased to receive confirmation that such independent advice will be 

sought by the Commons Registration Authority and an independent Inspector appointed 

to hear evidence given by the Applicants and the Objectors, rather than the Commons 

Registration Authority sitting as the Council or as an appointed Committee dealing with 

Objection made by their own Authority. 

 

3. In answer to paragraph 2 of the Objection, the Applicants do not accept that the 

application lands fall into two parts. It has, for all the time of the period raised in the 

Application, been one area of land albeit with a line of trees running diagonally from north 

west to south east between two former fields and access through that line of trees or 

bushes has, for a period of more than 20 years, been enjoyed by inhabitants of the locality 

in indulging such lawful sports and pastimes. 
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4. Paragraph 4 of the Objection – the Applicants note the history of the vesting of the 

property into the Objectors and raise no comment thereof. 

 

 

5. Paragraph 5 of the Objection – the fact that the land was acquired ultimately by the 

Objectors through the route set out in paragraph 4 of the Objection and holds the same 

under the Scheme created by Section 19.1 (a) of the Welsh Church Act 1914 does not 

prevent the land becoming Town or Village Green if the requirements of Section 15 have 

been complied with. It is the net proceeds of sale, or the rents and profits arising from the 

land which are held on the charitable purposes referred to and the fact that such 

proceeds or monies are to be held on charitable purposes does not preclude the land 

becoming Town or Village Green under the provisions of Section 15 or howsoever. 

 

6. The Church Fund, or latterly, Welsh Church Estate Act Committee, in its mission statement 

states its purpose is to work with the communities and not against them. The land being 

open and available for access by inhabitants of the locality or a neighbourhood within 

the locality. The Applicants therefore question the authority of the Objectors, therefore, to 

object to the Application, the Application being within the terms of the mission statement 

of the Trust. 

 

7. Paragraph 7 of the Objection misapplies the interpretation of the word ‘significant’. It has 

been long held by the Courts that ‘significant’ does not mean significant in terms of 

number, it simply has to signify to the landowner that his land is being so used for lawful 

sports and pastimes as of right for a period of at least 20 years. The Applicants say that the 

usage referred to in the Application and the Questionnaires is such to signify to the 

landowner that the land is being so used. 

 

8. Paragraph 8 (a) of the Objection – there is no provision that persons providing 

Questionnaires have to provide statements. The Questionnaires stands for themselves, and 

the statement of Mr Thomas and the Questionnaires stand by themselves with the 

corroborating evidence supplied with the Application, and these are matters which must 

be tested by independent Inspector appointed to advise the Commons Registration 

Authority. 

 

9. Paragraph 8 (b) of the Objection – it matters not that Mr Mahoney referred to now lives 

outside the area of the neighbourhood or the locality. It will be seen that Mr Mahoney 

grew up in Sully as an inhabitant of the neighbourhood or locality. 

 

10. Paragraph 8 (c) of the Objection – it matters not as to how many households the suppliers 

of the Questionnaires represent, they are all independent residents of the locality or a 

neighbourhood within the locality, and this is a matter for an independent Inspector to 

advise the Commons Registration Authority upon. 

 

11. Paragraph 8 (d) of the Objection shows a misunderstanding of the interpretation of the 

requirement for a 20 year period. It is not necessary for one or more supporter of the 
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Application to show a complete 20 year period, as long as the witnesses cumulatively 

cover the said period of 20 years. 

 

12. Paragraph 8 (e) of the Objection – walking is a lawful sport and pastime. See Lord 

Hoffman’s statement to that effect in Sunningwell v Oxfordshire County Council. 

 

13. Paragraph 9 of the Objection – it matters not whether Mr Mahoney and/or Mr Penrose 

were both elected as members of the Objector Council. Being a member of the Council 

gives them no right as such to occupy premises or have access to premises owned by the 

Council, their respective access to the land the subject of this Application was as a private 

resident and not as an appointed member of the Council. Being an appointed member 

of a Council does not mean that such elected member forfeits his rights as a resident. The 

access of such elected member would only be in doubt if he or she was formally 

nominated or appointed by the Council to have access to the Council land in his or her 

capacity as a councillor and that does not apply in this case. Their use was not ‘by right’ 

because the Council gave them no authority to be on the said land and their use was 

therefore ‘as of right’. 

 

14. Paragraph 10 of the Objection – the Welsh Church Estate Act Committee requested for 

local groups and organisations to put forward ‘expressions of interest’. It is understood that 

there were also ‘expressions of interest’ from the Vale of Glamorgan Croquet Club, Sully 

Football Colts, the Community Council, Vale of Glamorgan Education Department and 

the Sully and Lavanock Community Library, of which Mr Thomas and Mr Penrose are 

Trustees. The fact that such expressions of interest were put forward does not prevent the 

land being deemed to be Town or Village Green if the requirements and criteria of Section 

15 are met. Indeed, if the land was Town or Village Green, then there is nothing to stop 

expressions of interest which would allow the lands to be used for other purposes, and 

there to be an exchange of land application under Section 16 of the Commons Act 2006 

to enable such ‘development to take place’. 

 

15. Paragraph 11 of the Objection – there is no requirement for propounders of land as a Town 

or Village Green to make objection to any planning application which may be 

incompatible to the use of the land as Town or Village Green, but in fact the use of the 

land as a cricket ground is part of the ‘give and take’ for which use Town and Village 

Greens can be used, viz examples of Village Greens being parts of golf courses or the other 

way round, parts of golf courses being also Town or Village Greens etc. In practice, a 

planning permission does not stop or inhibit inhabitants of a locality, or a neighbourhood 

within a locality using or continuing to access that land. 

 

16. Paragraph 12 (a) of the Objection – interpretation of the aerial photographs is a matter for 

an independent Inspector. The Applicants say  that irrespective of what the Objectors say 

the aerial photographs show the Questionnaires prove the usage by those persons of 

having access and usage of the Application lands. 

 

17. Paragraph 12 (b) of the Objection – there may well have been a fence on the west side 

of what the Objectors call ‘area B’ between 2001 and 2011. The Application does not 
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apply to this land to the west of this fence line. It is further denied that the area to which 

the Objectors refer to as ‘area B’ has been cultivated with an arable crop. 

 

18. Paragraph 12 (c) of the Objection – it is denied that what the Objectors refer to as ‘area 

B’ was in arable cultivation. 

 

19. Paragraph 13 (a) of the Objection – it would appear that the photographs are taken from 

the pavement or roadway on the north side of what the Objectors refer to as ‘area A’. It 

is not denied that there is a fence in places between that pavement and the north portion 

of area A. See the Application in this respect.  

 

20. Paragraph 13 (b) of the Objection – this is a matter for testing of the evidence for an 

independent Inspector. The Applicants do not accept that the lands were not used as set 

out in the witness statements or Questionnaires. 

 

21. Paragraph 13 (c) of the Objection – ditto. 

 

22. Paragraph 14 of the Objection – ditto. 

 

23. Paragraph 15 of the Objection - the Objection argues, as a matter of law, that there has 

been a trigger event on that part of the Application site which  they describe as ‘area A’ 

which they argue means that a Town or Village Green cannot be registered. However, the 

Objectors have failed to take into account the legislation as it applies in Wales (as it is a 

devolved issue, the law differs from English law). The question is, has a terminating event 

taken place which negates the trigger event – see Schedule 6 to the Planning (Wales) Act 

2015.  

 

Table 1 (A – C) of the Schedule gives the terminating events. (A) where the planning 

permission is subject to a condition that the development to which it relates must be begun 

within a particular period, and that period expires without the development having begun. 

In the current instance, the Objectors claim that the planning permission was for a change 

of use ‘from grazing land to cricket ground and associated car park facilities’ at Glebe 

Fields, Sully.  

 

Firstly, it will be argued that that planning permission has no effect on the use of the land 

as Town or Village Green and it is an incumbent requirement, as set out in Section 15 (5) 

of the Commons Act 2006, that if any of the works proposed to be carried out in 

accordance with that planning permission are undertaken, then the lands the subject of 

the application would not become permanently unusable by members of the public. 

There are many examples of Town and Village Green existing quite happily alongside 

football pitches, golf courses, cricket pitches, race courses and so forth. As has been said 

by the Courts, there is give and take and shared user. 

 

It must be noted that prior to the development taking place, a number of conditions of 

the Planning Permission had to be met before any lawful development could take place, 

significantly in conditions 2 and 9 of the said Planning Permission as exhibited by the 
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Objector. The Objector who are the body as the Local Planning Authority who are required 

to control and supervise and authorise any such planning permission have not produced 

any evidence that those conditions have been met. 

 

Condition 2 states ‘Notwithstanding the submitted details, prior to the commencement of 

development, details of the finished levels of the proposed development in relation to 

existing ground levels including cross sections, shall be submitted to and approved in 

writing by the Local Planning Authority and the development shall be carried out in 

accordance with the approved details’. 

 

No evidence has been produced that the levels were produced and approved. The 

planning permission further provides that development can only take place in 

accordance with those levels. Hence, it is a staged approach. 

 

1. Plans must be submitted 

2. Plans must be approved in writing 

3. Those levels must be calculated, including cross sections and approved before any 

development takes place 

 

Even though earthworks may have taken place, they were only of a temporary nature 

and were not lawfully undertaken. 

 

Nothing has been produced by the Objector save assertions that groundwork or levels 

were started. This clearly was preparatory work only. All invoices submitted and confirmed 

it was only groundwork on levels that never took place. No work on the development itself 

ever commenced; it is accepted that a cricket square was laid, but this was needed to 

ascertain the levels. No cricket could take place because the ground levels were never 

set and never implemented. The Objector has tried to use the statements of the Chairman 

of Sully Centurion Cricket Club in a separate action where forfeiture proceedings were 

being undertaken by the Objector as the landowning Council to forfeit the said lease 

granted to the Sully Centurions. It is clear from the evidence led by the Objector that the 

only work that ever took place was trying to get levels, and even this work was never 

completed as the Applicants will say and no doubt will require cross examination of the 

evidence led by the Objector that such works stopped due to the failure to complete the 

ground works and the land flooded. 

 

The Town and Country Planning Act 1990 states development begins ‘if there is a material 

change of use’. The Act refers to work in respect of erection, demolition of a building, 

digging trenches for foundations, drainage, any development in the construction of a 

road, change in the use of the land which constitutes a material change of use. The 

Applicants say that no such ‘development’ has ever taken place. Nor has any 

commenced. 

 

The definition of development is ‘a material change in use’. In the current instance, there 

never has been any change of use at all. The land the subject of this Application is still an 
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open ‘field’/area of land and no works as set out above have been undertaken. This is all 

a matter of argument and fact which must be determined by an independent Inspector. 

 

Condition 9 of the said planning permission provides ‘No development approved by this 

permission shall commence until the Applicant, or their agents or successors in title, have 

secured the implementation of a written program of archaeological work in accordance 

with a written scheme of investigation which shall be submitted by the Applicant and 

approved in writing by the Local Planning Authority and the program and Scheme shall 

be fully implemented as defined in the approved details’. 

 

There is no evidence from the Objectors that such paperwork or investigation has ever 

been undertaken and any works that the cricket club may have undertaken was unlawful 

and not of valid effect. 

 

The Applicant further says and submits that the trigger event either never happened or 

was terminated or in fact following the argument that the laying out of a cricket pitch did 

not interfere with the continued user of the subject land for lawful sports and pastimes of 

the inhabitants of the locality, the planning permission has never been effected or 

implemented. 

 

It is clear that the proposed development of the creation of a cricket ground was subject 

to conditions that had to be complied with before any development could take place. 

Development is defined as a material change of use. There has not been a material 

change of use. It is also submitted that there was no developmental change of use ever 

took place, and none within the five years required by the condition 1 of the planning 

permission, and planning therefore lapsed without the development having been begun, 

ie the trigger event even if validly occurring was then terminated.  

 

24. Paragraph 16 (a) of the Objection – this is a matter of argument and the question simply is 

did the use by inhabitants of the locality, or a neighbourhood within the locality, use the 

land so as to signify to the landowner that his land was being so used? The Applicants say 

that the answer to that was yes and it was not a matter of juggling how many people live 

in the locality against the number who it is said may actually use the facility.  

 

25. Paragraph 16 (b) of the Objection – the Applicants say that such use has been consistent 

throughout the 20 year period from 2001 and was even significant during the short period 

when the cricket club cultivated the surface (not planting of any crops) and such 

cultivation did not stop or prevent inhabitants from continuing the use of the lands. 

 

26. Paragraph 16 (c) (d) (e) and (f) of the Objection – this is a matter for an independent 

Inspector to determine between what the Objectors say on one hand and what the 

Applicants say on the other. Dog walking, exercise, foraging, picnicking, are all qualifying 

uses for determining ‘lawful sports and pastimes’ for a Town or Village Green. 

 

27. The Objector has not referred to the fact that in 2011, there were only approximately 1,500 

households in Sully and even on the number of Questionnaire forms submitted, it is 
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representative of 1% of the households in Sully, not that it is a requirement that there should 

be any set number or deemed number. The word ‘significant’, as stated herein, simply 

means that the use by the inhabitants must signify to the landowner that his land is being 

so used for the purposes of lawful sports and pastimes by inhabitants of the locality or 

neighbourhood of a locality. 

 

The Objector states no activity took place in 2016. This is denied by the Applicants who in 

the Statements and Questionnaires have confirmed that there has never been any 

disruption to their continued use and enjoyment of the land as of right, and this of course 

is a matter that can only be determined by an independent Inspector hearing the 

evidence on both sides and subject to examination.  

 

28. In respect of the Witness Statement of Mr James Docherty, it is noted that Mr Doherty is a 

Senior Officer employed by the Objectors and is a Committee member of the WCATC. In 

general respect of his statement, the Applicants have no knowledge of whether 

Agricultural Tenancy Agreements were entered into as stated by Mr Docherty, but the fact 

that there may have been a tenancy or a lease or occupation by any tenant or licencee 

does not preclude usage of the land becoming Town or Village Green if, as the Applicants 

maintain, the usage has been by inhabitants of the locality or a neighbourhood within the 

locality for lawful sports and pastimes as of right for a period in excess of 20 years. Such 

tenancy agreements, if they intrude into the period after 2001 or even before, never 

prohibited inhabitants accessing the said land, nor is there any evidence that inhabitants 

were ever challenged from such usage by any such tenant or licencee. The Applicants 

maintain that no notices were erected prohibiting access and no fences were erected or 

gates locked so as to prohibit access. The fact that there was a lease granted to Sully 

Centurions Cricket Club did not prevent access and the Applicants say that inhabitants of 

the locality or a neighbourhood within the locality were never prohibited access or 

challenged, whether by the grant of planning permission, by the grant of a lease, or by 

the short term unauthorised works undertaken by the Cricket Club. It should be noted that 

the temporary and apparent grading and preparation of the ground for sowing with grass 

as a cricket pitch did not occupy the whole of the lands on what the Objectors call field 

A. Only a relatively small area of that area was so used and that did not stop the 

inhabitants having access thereover. 

 

29. All matters of photographs and hearsay evidence of the Objectors are matters of 

interpretation which should be put to an independent Inspector for the veracity of the 

Objection and the veracity of the Application to be tested and proper interpretation to 

be put thereon. 

 

30. If it is held that a determining event did happen on land described as part A of the 

Application Land, then the Applicants say that the Application should proceed on the 

remainder of the lands, ie what is described by the Objectors as ‘area B’, because access 

was obtained to ‘area B’ and could be obtained to ‘area B’ quite separately from access 

over part A. 
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31. This is notwithstanding the Applicants submission that the required material change of use 

alleged by the planning permission for change of use from grazing land to cricket ground 

and associated car parking facility did not and could not stop the continued use of the 

lands by the said inhabitants. In any event, the said change of use never happened within 

the appropriate five years, and the Application should proceed in respect of what the 

Objectors refer to as parts A and parts B. 

 

32. It is further submitted that clearly the Objector, the Vale of Glamorgan Council, whilst they 

have to act as final determining body in their capacity as Commons Registration Authority, 

cannot act as defending Counsel or the jury and indeed should not even contemplate 

considering the evidence without being advised by an independent Inspector holding a 

non statutory enquiry; which happening has been held by the Courts in all occasions as 

being the paper and appropriate course for a Council to take where it is involved in such 

Application or Objection. The authorities are too many to mention, but we assume, as 

stated in paragraph 1 hereof, that the Council accept that contention and will confirm 

forthwith that the matter of the Application and the Objection thereto will be submitted 

to an independent examination by way of non statutory enquiry.  

 

33. The Applicants say that this is not an application which should be struck out or rejected 

without proper testing of the evidence of the Applicants and of the Objections thereto.  

 

 

 

Lodged on behalf of the Applicants  

By Edward Harris Solicitor 

Tredegar Fawr 

Llangyfelach 

Swansea 

SA5 7LS 

 

Dated 26th May 2022 
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