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Meeting of: Welsh Church Act Estate Committee 

Date of Meeting: Monday, 10 October 2022 

Relevant Scrutiny 
Committee: No Relevant Scrutiny Committee 

Report Title:  
Land at Glebe Fields, Sully - Town and Village Green Inquiry Application 
Update 

Purpose of Report: 

To update Committee on the Application to register Glebe Fields, Sully as a 
Town and Village Green. 

 

Report Owner:   Tom Bowring, Director of Corporate Resources  

Responsible Officer:   James Docherty, Principal Lawyer, Legal Services  

Elected Member and 
Officer Consultation:  

Committee Reports - Legal 

OM Property 

OM Accountancy 

  

No ward member consultation - since Members of this Committee are acting 
as Committee Members independent of other Council's resolutions, no wider 

consultation has taken place 

Policy Framework: 
  The Trustees are working independently of other Council decisions and in 

accordance with the requirements of Charity Law.  

Executive Summary 

• The Trust's has appointed Mr Michael Brett, Barrister, to act on its behalf in respect of the 
Application.  

• The Trust has submitted an objection to the Application. 

• The Applicant has submitted a response to the Objection. 
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Recommendations 
 

1. That Committee notes the content of the Reply to the response to the Objection. 

2. That should Committee wish to discuss the content of the Reply that Committee 
moves to Part 2. 

 

Reasons for Recommendations 
 

1. To note the and acknowledge the making of the Application. 

 

2. To allow Committee to discuss and take confidential legal advice in respect of the 
Application. 

 

1. Background 
 

1.1 The Trust was notified that an Application has been made to the Commons 
Registration Authority to register the Land as a Town and Village Green pursuant 
to Section 15(2) of the Commons Act 2006.  
 

1.2 In the meeting dated 31 January 2022 the Trust resolved to: 
 
(i) provide delegated authority to the Head of Legal and Democratic 
Services/Operational Manager for Legal Services (in consultation with 
Operational Manager Accountancy and Operational Manager Property) to 
respond to consider the Application and respond to it within the timescales 
required by the Commons Registration Authority; and 
 
(ii) provide delegated authority to the Head of Legal and Democratic 
Services/Operational Manager for Legal Services (in consultation with 
Operational Manager Accountancy and Operational Manager Property) to 
instruct a specialist external Barrister to act on behalf of the Trust in respect of 
the Application, including but not limited to: advising on the merits of the 
Application; drafting an objection to the Application; appearing on behalf of the 
Trust in any Public Inquiry which made be held in respect of the Application. 
 

1.3 Legal services instructed Counsel, Mr Michael Brett of Francis Taylor Buildings, to 
act on the Trust's behalf in respect of the Application. 
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1.4 On 25th March 2022 the Trust submitted its objection to the Application to the 
Commons Registration Authority, a copy of the Objection was attached at 
Appendix 1 to the Report brought to Committee on 20 June 2022. 
 

1.5 On 26th May 2022 the Applicant submitted a response to the Trust's objection to 
the Application to the Commons Registration Authority. The Trust received a 
copy of the response from the Commons Registration Authority on 31st May 
2022, a copy of the response was attached at Appendix 1 to the Report brought 
to Committee on 20 June 2022. 
 

1.6 On 2nd September 2022 the Trust submitted a Reply to the response to the 
Trust's objection to the Application to the Commons Registration Authority. A 
copy of the Reply is attached at Appendix 1 to this Report. 
 
 
 

2. Key Issues for Consideration 
 
2.1  Under the legislation the Applicants must show that: 
             "a significant number of the inhabitants of any locality, or of any neighbourhood 

within a locality, have indulged as of right in lawful sports and pastimes on the 
land for a period of at least 20 years and they [continued] to do so at the time of 
the application" 

 
2.2       If successful the Application would mean that the Land would be registered as a 

Town and Village Green. 
 
2.3       If the Land was to be registered as a Town and Village Green the value of the 

Land would be significantly reduced because: 
 
              It is a criminal offence to undertake any act which interrupts the use or 

enjoyment of a green as a place for exercise and recreation or to cause any 
damage to the green.  

 
             It is an offence to drive over a registered town or village green without lawful 

authority and in certain other circumstances.  
 
             It is deemed to be a public nuisance and therefore, an offence, to enclose or 

encroach on a green, or interfere with, disturb or build on a green, unless this is 
done "with a view to the better enjoyment of such town or village green. 

 
2.4 Following Application and Objection the parties will be given chance to respond 

to each other's submissions in order to try to narrow the issues on the 
Application. It is then expected that the Commons Registration Authority will 



  

4 
 

appoint an Independent Inspector to hold a non-statutory Public Inquiry in 
respect of the Application. 

3. How do proposals evidence the Five Ways of Working and contribute 
to our Well-being Objectives? 

 

3.1 The Trusts actions need to comply with Charity law and its decisions are 
independent of the Council’s obligations under the Well-Being of Future 
Generations Act. 
 

4. Resources and Legal Considerations 
 

Financial  

4.1 The External Legal fees will be met from the Fund's reserves. 
 

Employment  

4.2 There are no employment implications arising from this report. 
 

Legal (Including Equalities) 

4.3 The Trust has a duty to manage lands and property held by them in accordance 
with the Scheme of Trust and with Charity Law and decisions should be 
consistent with the Charity Objects and powers. 
 

4.4 There is a Legal requirement for Trustees to: 
(a) Act within their powers; 
(b) Act in good faith and only in the interests of the charity 
(c) Make sure they are sufficiently informed 
(d) Take account of all relevant factors 
(e) Ignore any irrelevant factors 
(f)  Manage conflicts of interest 
(g) Make decisions that are within the range of decisions that a reasonable 
trustee body could make 

 

5. Background Papers 
 
5.1       Trust's Reply to the Applicant's response to the Trust's Objection 
 



 

 
 

 

 

 

 

 

 

 

 

Miss J S Ham 

Commons Registration Authority 

Vale of Glamorgan Council 

Civic Offices 

Holton Road 

Barry 

CF63 4RU 

 

By e-mail: jham@valeofglamorgan.gov.uk 
 
 
Dear Jocelyn 
 
RE: VILLAGE GREEN APPLICATION 
 Land known as Glebe Fields, Sully, Vale of Glamorgan 

01/2021 VG51 
 
We write further to the Applicant’s Response to the Objection (“the Response”) to clarify a 
number of points in an attempt to further narrow the issues in dispute between the parties. 
For ease of reference we refer to the numbered paragraphs contained within the Response. 
 
We also enclose the Second Witness Statement of James Docherty which deals with a 
number of points raised below. 
 
1.  The Objection has been lodged by the Vale of Glamorgan as Trustee of the Welsh 

Church Fund. This is a separate and clearly delineated statutory function from the 
Vale of Glamorgan Council’s role as Commons Registration Authority (and indeed 
from the Council’s other statutuory functions).  

 
2.  The decision-maker in this Application is the Vale of Glamorgan as Commons 

Registration Authority. As a matter of law, the Commons Registration Authority’s 
statutory function in this respect is non-delegable. It is wholly a matter for the 
Comons Registration Authority whether or not to seek advice externally from 
counsel, and whether to instruct an inspector to provide advice and/or to convene a 
local inquiry to assist in the determination of the Application. It is the Objector’s 
understanding that such a course of action is routinely undertaken, and would not 
object if it is taken in this case.  

 
3. The Objector appreciates that the Application Land forms one title number. The line 

of trees and hedging which divides the Application Land into the two areaa identified 
in the Objection has varied completeness and density through the year. The two 
areas are distinct and can usefully be delineated as they have differing features and 
factual contexts which.are relevant to the application of the section 15 test. They 
have been in differing uses in the course of the relevant twenty-year period as set 
out in the Objection and the evidence submitted in support. Moreover, Area A has 
been the subject of the grant of planning permission. The two areas have 

 
 
Date/Dyddiad 

 
 
2nd September 2022 

Ask for/Gofynwch am James Docherty 

Telephone/Rhif ffôn 01446 709781 

Fax/Ffacs  

Your Ref/Eich Cyf 002028 

My Ref/Cyf JD/TVG/WCAE  

e-mail/e-bost jdocherty@valeofglamorgan.gov.uk 

The Vale of Glamorgan Council 
Civic Offices, Holton Road, Barry CF63 

4RU 
Cyngor Bro Morgannwg 

Swyddfeydd Dinesig, Heol Holton, Y Barri 
CF63 4RU 

www.valeofglamorgan.gov.uk 
www.bromorgannwg.gov.uk 



 

 

accordingly been delineated in order to enable the Commons Registration Authority 
to consider the differing features of each. 

 
4.-5.  The contents of paragraph 4 and 5 are noted. 
 
6. The Objector has authority to object to the Application by virtue of a resolution of the 

Committee. The Objectors primary objective as Trustee is to act in the best interest 
of the Trust as a charity in the appropriate management of its land and finances for 
the application of the fund to the charitable purposes to which the fund can be 
applied. The point raised by the Applicant in this respect is a misinterpretation of the 
scheme as a whole and in any event groundless. It is not for the Applicant or the 
Commons Registration Authority to determine whether or not a course of action is 
in the interests of the Trust, but rather for the Trustee.  

 
7. The Objector disputes the interpretation provided by the Applicant as being 

incorrect. Section 15(2) clearly uses the words “a significant number of the 
inhabitants…..”. This point that has been considered in leading judgments in Town 
and Village Green matters most prominently in R (McAlpine Homes Ltd) v 
Staffordshire County Council [2002]EWHC 76 per Sullivan J. at para. 71: 

 
 “[…] In my judgement […] what matters is that the number of people using 

the land in question has to be sufficient to indicate that their use of the land 
signifies that it is in general use by the local community for informal 
recreation, rather than occasional use by individuals as trespassers”. 
[Emphasis added] 

 
It is apparent therefore that the test requires an assessment of whether the number 
of those whose use of the land for qualifying uses is sufficient so as to bring home 
to the landowner that the inhabitants of an area in general are using the land as of 
right for lawful sports and pastimes. Any attempt to argue that an assessment of 
number (absolutely and relative to size of the local community in the claimed locality 
or neighbourhood) is not one amongst a number of relevant considerations ignores 
the plain wording of the statute. 
 

8. The weight given to the evidence shall be a matter of determination for the 
Commons Registration Authority (with the advice, if sought, of external counsel or 
an inspector). The Objector’s case remains that there is little or no contemporaneous 
evidence of the use as set out in the Application and that the Applicant is reliant on 
questionnaire responses which do not contain a statement of truth. 

 
9. As a matter of fact (and logic), Mr Mahoney cannot form part of a significant number 

of “inhabitants” of any locality for during any period when he is not an inhabitant. 
 
10-12  Paragraphs 8(c)-(e) of the Objection contain statements of fact which do not appear 

to be denied by the Applicant. 
 
13. This point is disputed. For the period that Mr Mahoney and Mr Penrose were elected 

members of the Vale of Glamorgan Council their access onto and use of Council 
land would not have been trespassing, and therefore would have been by right and 
not as of right.  

 
14. Paragraph 10 of the Objection is a statement of fact that Mr Penrose and Mr Thomas 

both made representations to the Committee seeking the opportunity to develop the 
Application Land involving construction on the Application Land. Any construction 
on the Application Land would be incompatible with use for lawful sports and past-



 

times and incompatible with the use of the Application Land as a town and village 
green.  

 
15. Paragraph 11 of the Objection is a statement of fact which does not appear to be 

denied. 
 
16-18. Are matters of the interpretation of the contemporaneous evidence, which is a matter 

for the Commons Registration Authority. 
 
19.  Noted. 
 
20-22. Noted, but the Objector maintains that the photographs and other evidence 

contemporaneous with the alleged use show no evidence of use as claimed by the 
Applicants. 

 
23. The planning permission granted under reference 2011/00155/FUL is a trigger event 

as defined with Schedule 1B of the Commons Act 2006, as amended by Schedule 
6 of Planning (Wales) Act 2015. The Objection clearly refers to and applies the 
correct legal principles. 

 
The Applicant’s submissions in this paragraph fundamentally miscontrue relevant 
planning law. There is no evidence that the relevant planning permission lapsed due 
to non-implementation.  
 
The Objector’s evidence shows that a cricket square was laid (which is accepted by 
the Applicants) and the ground levelled. These operations are more than sufficient 
to amount to “material operations” within the meaning of section 56 Town  and 
Country Planning Act 1990 so as to implement the permission.  
 

 The pre-commencement conditions were met and evidence of the same is produced 
in the Second Witness Statement of James Docherty. The Second Witness 
Statement of James Docherty also confirms that the planning permission was 
implemented as the Local Planning Authority comment on the “extensive 
groundworks” being undertaken.  

 
 It is accordingly not open to dispute that a trigger event has occurred in respect of 

Area A.. As the planning permission was lawfully implemented, no terminating event 
has occurred, and as such this area cannot lawfully be subject to registration as a 
town and village green. 

 
24.  See the response to paragraph 7 above. 
 
25. This is disputed. The Objector would argue that the aerial photographic evidence 

clearly indicates that the use of the Application Land is not consistent across the 20 
year period, and reiterates that there is no contemporaneous evidence to support 
the claims made by the Applicant. 

 
26. The Objector notes that no substantive contradiction of the points raised in 

paragraphs 16(c), (d), (e) or (f) of the Objection are provided by the Applicant. 
 
27. The Objector has seen no substantive evidence to corroborate the Applicant’s 

claims in this paragraph. 
 
28.  Mr Docherty is not a member of the Committee. Mr Docherty’s role as set in his 

Second Witness Statement is as a Council-appointed Legal Adviser to the 
Committee. 

 
29. Noted. 



 

 

 
30. 31. and 33.  
 

Noted. The Objectors maintain that the planning permission granted under reference 
2011/00155/FUL is a trigger event. It has shown that the permission was 
implemented and accordingly no terminating events has taken place.  Therefore the 
land included within the planning permission redline boundary (i.e. Area A) cannot 
be lawfully subject to an application for registrations as a town and village green. 
The Commons Registration Authority ought therefore to amend the Application so 
as to exclude Area A.  
 

32. See response to paragraph 2 above. 
 
 
Yours faithfully 
 

 
 
 
James Docherty 
Principal Lawyer for  
Operational Manager Legal Services 
 
Enc 
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